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JUNE TERM, 1836. 


PECK ¢tersus HOLCOMBE 


QUESTION IN THIS CASE. 


Relative to the construction of the act of 1829, on the 
suly ect of tax collectors. 


1, Where a judge of the County Court, under the act of 1829, 
declares the office of tax collector vacant, such declaration is 
a judicial, conclusive act, and can not, while unreversed, be 
questioned by proof that the tax collector had his bond ready, 


but that the judge was absent. 
2. The collection of taxes by a tax collector, after the office has 
been declared vacant under the act of 1829, is void. 


This action was instituted by Peck, before a jus- 
tice of the peace of Jefferson County, to recover the 
sum of twelve dollars and seventeen cents ;. money 
illegally collected by the defendant, as a tax collec- 

3 v. P. 42 
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tor. A judgment was rendered, before the justice, 
for the defendant ; and on appeal to the Circuit Court, 
he sUcceeded also. 

The plaintiff produced in evidence a declaration 
made by Walker, Judge of Jefferson County Court, 
stating that the defendant, after his election to the 
office of assessor and collector of taxes, had failed to 
give bond and security as such; and that, therefore, 
under the statute in such case made and provided, 
he declared the office vacant. 

The defendant, with other proof, not material, sub- 
mitted evidence, that he attended, to give his bond; 
but that, in consequence of the absence of the judge, 
he was unable to perform that act. This testimony 
the Court below admitted, and exceptions were ta- 
ken. 

It was proved, that the defendant had acted after 
this declaration of the judge, and had coerced the 
payment of the sum for which this action was brought, 
out of the plaintiff. 


Argued by Mr. Peck, for the plaintiff in error, and 
Mr. Ellis, for the defendant. 


Peck contended— 

1. “That the act of the judge of the County Court, 
declaring that the office of the defendant was forfeit- 
ed, was a. judicial act, and conclusive of that fact— 
and could not be controverted, until reversed.— Mor- 
ther vs. Hood, 8 John. Rep. 36; Van Steenourgh vs. 
Bigelow, 3 Wend. 42; Richardson-vs Holbert, 1 Stew. 
504; Cynningham vs. Bucklin, 8 Cowin, 187. 

By the act of Congress of the 28th February, 
1795, the President of the United States, in case of 
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invasion or imminent danger of it, is authorised to call 
the militia into service, &c. The President is made 
the ‘sole judge of the casus faderis—1 Kent, 245; 12 
Wheaton, 19. 

By the act of 1823, (see Digest, p. 100, § 10, 
11,) it is made the duty of the judges of the Coun- 
ty Courts of the several counties, if any sheriff, clerk, 
or other county officer, shall be absent for the term of 
four months, to certify that fact, under his hand and 
seal, to the person, officer or tribunal, appointed by 
law, to fill the same—(the 9th section declaring the 
office vacant, by such absence,) and that, on such 
certificate, the proper person, officer, &c., shall fill 
the vacancy. The judgesof the County Courts, by 
this act, as well as by the act of 1829, above refer- 
red to, are bound to perform a delicate and impor- 
tant duty, in which they act under the high respon- 
sibilities of their office. Itis a judicial duty: they 
are made the sole judges, and are to determine, for 
themselves, when that duty is to be performed: and 
when performed, it is binding and conclusive, and 
must be so, until itis reversed. A different doctrine 
would be extremely dangerous to the peace and rights 
of citizens. If any officer who might esteem him- 
self injured by the act of a judge, could, (without re- 
sorting to the proper legal means, to correct any er- 
ror which the judge might have committed,) take 
his supposed rights and remedies into his own hands, 
and redress himself, there would, then, be a constant 
collision between the officer removed, and the officer 
appointed to the vacancy ; and the community would 
be unable to determine to which they éught, or 
micht safely, submit. Such a state of things would 
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not long be endured—and should never be permitted, 
in a well organised State. 

2. The defendant, at the time he collected the 
money, was neither an officer de jure nor de facto— 
an officer de facto, is one coming into office by co- 
lor of title: the acts of such an officer are good, as 
it regards the public and third persons, until remo- 
val. But the defendant, by the declaration of the 
judge, was removed; or, in other words, the office 
was declared actually vacant. His rights, therefore, 
even as an officer de facto, were destroyed.—7 John. 
Rep. 553, (top .pa.;) People vs. Collins, 9 John. Rep. 
(top pa.) 135—(note a.) 

3. In an action between third persons, the Court 
will not stop to inquire whether a person claiming 
to be an officer, and actually exercising the duties, 
be an officer de jure—yet, in an action against such 
officer, for an act which he justifies as officer, the le- 
gality of his commission, his right to the office may 
come in question.—Fomler vs. Bebee, 9 Mass. Rep. 
222, 225, (top pa.;) Commonmealth vs. Fonler, 10 
Mass. Rep. 295. Here the defendant justified him- 
self as tax collector; his right, therefore, to that of- 
fice, was properly in issue. 

4. Money, paid under a void authority, may be 
recovered, in an action for money, indebitatus as- 
sumpstt.—2 Com. on Con. 49. The tort may be 
waived.—Id. 50; 1 Term Rep. 387; 20 E. C. L. 
Rep. 380; Houghton vs. Seppings. Money, paid to 
one who claims a right or an authority to receive it, 
may be recovered, in an action for money had and 
received, if he had no such authority —1 Term Re- 
ports, 63. 
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Hopkins, J.—The inquiry, in this case, is into the 
nature of the power given, by the statute of 1829, 
to judges of the County Courts, over persons, 
who might be re-elected, after its enactment, asses- 

sors and tax collectors. 
The statute requires such an officer, to present, 
on or before the first Monday in January, after his 
re-election, to the judge of the County Court, of the 
proper county, receipts, in full, from the State and 
County Treasurers, for the taxes of the preceding 
year, together with his bond, for approval; and in 
the event of his failure to do so, makes it the duty 
of the judge to declare the office yacant.* —e-Te- 

If an assessor present satisfactory receipts and a 
sufficient bond, within the time limited, the judge 
has power to determine that they are so. But, should 
he fail to present them, it would be the duty of the 
judge, to adjudge the office vacant. The statute 
gives the judge jurisdiction of the subject, and the ’ 
presentment of the receipts and bond, or the omission 
to do so, jurisdiction of the person of the assessor: the 
judge therefore, has power, which must be exercised, 
in determining, either that the assessor has done or 
omitted what the act requires. Were he to admit, 
that receipts were in full, which were not so, or to 
receive an insufficient bond, such an act would be, 
until the effect of it should be destroyed, by the 
judgment of some other Court, conclusive evidence 
of the assessor’s right to perform the duties of his 
office. 

The power is judicial, and the exercise of it, by 
the judge, in the declaration which he made, that 
the office of assessor, to which the defendant had 
been elected, was vacant, from his having failed to 
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present his bond for approval, within the tine re- 
quired, cannot be questioned, by proof that the judge 
was absent when the defendant was ready to pre- 
sent one. As long as the declaration remains in 
force, it is conclusive evidence that he did fail to pre- 
ato, sent his bond.* 
1e7;3Wen. ‘The Circuit Court erred in admitting the evidence, 
R.231. which the defendant offered. The effect of the de- 
claration which the judge made, was to deprive the 
defendant of the office of assessor, and leave it va- 
cant. As he had no authority to collect the taxes, 
his sale of the property of the plaintiff, Peck, to sa- 
tisfy the claim against him, was illegal. He was a 
wrong doer, and might have been treated, by the 
plaintiff, as a trespasser. But the plaintiff had a 
right to waive the tort, and recover the amount of 
; the proceeds of the sale of the property, which the 
defendant received without any authority.° 
woEng.c. Let the judgment be reversed, and the proper 
L.Rep-380 iydgment be rendered by this Court, in favor of the 
plaintiff, Peck, for the amount the defendant collect- 
ed of him, with interest thereon, from the time it 
was received. — 
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BRILEY versus HODGES. 


QUESTIONS IN THIS CASE. 
+ 


Relative to motions to retax costs. 
As to the attendance of witnesses summoned, but not 
examined. 


1, Motions to re-tax costs may be submitted and entertained, at 
a term subsequent to that at which the judgment is rendered. 

2. Where witnesses are summoned in a cause, but not sworn, 
and it appears, from afiidavit or otherwise, that they have 
been summoned to prove material facts; the attendance of 
such witnesses may be taxed in the bill of costs. 


In error from Covington Circuit Court. 

In this case a petition was filed by the plaintiff in 
error, praying a supersedeas as to certain executions 
obtained against him, by the defendant. The ground 
of the prayer was that the defendant had illegally 
summoned six witnesses to eacli case, as was alleged, 
with the design of oppressing the plaintiff. The 
order for supersedeas was granted by the judge be- 
low; and at the term of the Circuit Court, follow- 
ing that at which the judgments were rendered, a 
motion to‘retax the costs was made by Briley. The 
Circuit Court rejected the motion, on the ground that 
it was made too late. 


Argued by Mr. Peck, for the plaintiff in error, and 
by Mr. Chilton, for the defendant. 


Cotuier, J—This cause comes here, by writ of 
error from the Circuit Court of Covington. By the 
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record, we are whee that the plaintiff obtained 
the order of a judge, for a supersedeas, upon a sug- 
gestion set forth, in fhis petition, that the defendant 
had recovered against the plaintiff, twelve judgments. 
That the party for whose use the suits were prose- 
cuted, caused to be summoned, in each of the cases, 
Six witnesses, with the view of burthening the plain- 
tiff with costs ; and that neither of the witnesses were 
sworn and examined, nor was there any issue of fact 
to try. It is further stated by the plaintiff, that he 
had paid the costs of two witnesses in each case, and 
that executions had issued against him, for the col- 
lection of the costs of the attendance of the four 
which were unpaid. 

The record does not discover w ether there were 
any proceedings upon the order for a supersedeas, 
hence we infer there were none. 

At the term of the Court next succeeding the ren- 
‘dition of the judgment, the plaintiff moved for a re- 
taxation of costs in eleven of the cases, upon the 
grounds disclosed in his petition for swpersedeas, stat- 
ing his readiness to make them good, by proof.— 
This motion was overruled by the presiding judge, 
assigning as a reason, that the Court could not, “at 
that time, take cognizance of the matter.” 

The only questions for our examination, are, was 
the motion of the plaintiff proper? and, was it made 
in time? 

In considering these questions, we have felt some- 
what embarrassed by the decision of this Court, in 
.the case of Smith vs. Donaldson.* A decision, from 
which, (with all our respect for the members of the 
Court, who pronounced it,) we are constrained, to 
some extent, to depart. We understand it to have 
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been determined in that case, that a motion to strike 
from the bill of costs an allowance to witnesses who 
were summoned but not sworn, and to disallow the 
costs of more than two witnesses, to any one mat- 
ter of fact, should be made at the term when the 
cause is tried, and comes too late. if made after- 
wards, The difficulty of sustaining such a motion, 
by proof, at any term succeeding the trial, is the on- 
ly reason assigned for the conclusion of the Court. 
It-is true, that in most cases, it would be much easi- 
er to make proof of the facts necessary to sustain the 
motion, immediately afrer the trial of the cause; yet 
it does not follow, that in all cases, it would be im- 
possible to find sufficient evidence, at an after term. 

We cannot believe that a Coutt is authorised to 
repudiate a cause, for the reason that it may be dif- 
ficult to make it out by proof. We are unadvised 
of any such test of the right of jurisdiction. The 
correct course is, to entertain the case, hear the proof, 
and allow it its proper influence. 

Itis very possible the supersedeas should not have 
been awarded, in as much as the objections to the 
taxation of costs, disclosed in the petition, were to 
be shewn by extrinsic proof, and do not appear up- 
on the record.—F'ryer vs. Austill." Yet, it was cer- 
tainly competent for the plaintiff, (disregarding the 
supersedeas,) to have submitted his motion for a. re- 
taxation. Such motions are familiar, in the prac- 
tice of our Courts, where larger or smaller fees are 
taxed, than are allowed by the fee bills. 

In some of the States, the amount of the costs is 
ascertained, and a judgment zm numero rendered, for 
their recovery. In these, where tco much costs are 

3 v. P. 13 
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taxed, and the objection appears of record, a writ of 

error may be prosecuted. But, where the excess of 

costs is to be -shewn by proof, motions to retax are 

allowed. By our law, the clerks of the Courts are 

directed to tax costs—a duty which they cannot per- 

form, until after judgment, and, most usually, defer 

till the close of the term. Under such a practice, it 

must be difficult, if not often impossible, for an un- 

successful party to learn, during the term when judg- 

~ mentis rendered, what costs he will be required to pay. 

Sheriffs frequently neglect to return subpcenas with- 

° in a proper time; and clerks, as often, to make out 
subpoena dockets. 

Influenced by these considerations, we cannot but 
view a.practice which refuses to entertain a motion, 
such as we are considering, at a term, succeeding the 
judgment, as calculated to effect injustice ; and unau- 
thorised by any general rule of law, or statutory re- 
gulation. 

It certainly cannot be maintained, that the unsuc- 
cessful party should not be taxed with the cost of 
witnesses summoned by his adversary, but not sworn. 
It frequently happens, that a party, under an impres- 
sion, that the disclosure of certain facts, will become 
material, summons witnesses, which, as the trial pro- 
gresses, he is admonished that it is unnecessary to 
examine. In such a case, if it appears, by affidavit 
or otherwise, that the object of the party summoning, 
was not to oppress his opponant, but to prove mate- 

otitee gfial facts, the attendance of the witnesses should be 
wH. 101 ;allowed.— Hutchins v. Eden.\—Carpenter v. Taylor.° 
12 Taylor Though the reason employed in this opinion, is 
general, and may seem to oppose all points, adjudged 
in Smith vs. Donaldson, yet, we desire to be under- 
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stood as overruling that case, only so far as it ap- 
plies to the costs of witnesses, who haye been sum- 
moned and not sworn: leaving it to be determined, 
hereafter, whether a motion to re-tax the costs of 
witnesses, sworn and examined, shall be heard at 
a term succeeding the rendition of a judgment. 

It remains but to say, that, in our opinion, the mo- 
tion of the plaintiff should have been entertained ; 
and, that the refusal to do so, is error. 


The judgment is reversed, and the cause remanded. 
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HUDSON tersus THE BANK OF ALBAMA. 


QUESTION IN THIS CAUSE. 


Relative to the liability of the indorser ef a bill of ex- 
change. 


. 


1. Where, from the date of a bill of exchange and the evidence 
offered, it appeared to have been protested twelve months af- 
ter its maturity—held, that the indorser was discharged. 


In error from Tuskaloosa~-County Court. 

This was a suit by notice, under the statute, in- 
stituted by the President and Directors of the Bank, 
against Hudson, as indorsor of a bill of exchange.— 
The bill was- dated the first of January, 1832, and 
payable at one hundred and twenty days. It was 
purchased by the bank, on the 2nd January, 1833, 
and was protested, for ‘iis maa on the 4th May, 
1833. 

The defendant having demurred to the evidence, a 
judgment thereon was rendered against him; and he 
took a writ of error, to this Court. 


Stewart and Thornton, for the plaintiff in error— 
Ellis, for the defandant. 


Hopkins, J.—We shall express an opinion on one 
only, of the several questions, which were argued in 
this case. The judgment under review was render- 
ed in favor of the bank, against the plaintiff in error, 
as an indorser of a bill of exchange, that bears date the 
first day of January, 1832, and was payable one hun- 
dred and twenty days afte date. 





eh 
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The President and: Directors of the Bank, aver- 
red, in the notice, which they filed, that the bill was 
drawn on the first of January, 1833, and dated, by 
mistake, the lst January, 1832. The bill was pur- 


‘ chased by the bank, on the 2nd January, 1833, and 


protested, for non payment, the 4th May, in the 
same year. 

The judgment was rendered upon a demurrer of 
the plaintiff in error, to the evidence, which was gi- 
ven in support of the demand of the bank. 

The evidence shows clearly, we think, that the 
bill was not protested, until twelve months after its 
maturity, and that the indorser was discharged from 
his liability, by the neglect of some prior holder, 
long before the bank purchased the bill. The testi- 
mony, as to the time at which the bank acquired the 
bill, may show, that the purchase of it was injudi- 
cious, but it does not tend to prove, that there wasa 
mistake in the date of it. As to the effect of proof, 
had it been offered, of the mistake, we.determine no- 
thing. ; 

The judgment should have been for the plaintiff 
in error. Let the judgment be reversed. 


34] 
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DAVENPORT versus DRAKE. 
QUESTION IN THIS CASE. 
As to discrediting a witness. 


1. A defendant, after his testimony in defence, is closed, has a 
right to prove that a witness called by the plaintiff, to rebut - 
the defence, is unworthy of credit. 


Trover by Drake against Davenport, in Lowndes 


~ Circuit Court. 


After the defendant had closed his testimony, a 
witness to prove facts, rebutting those reli ed on in de- 
fence, was examined by the plaintiff The defend- 
ant then offered to prove, that this witness was not 
entitled to credit; which the Court below refused to 


admit. ; 
Exceptions and writ of error to this Court. 


Argued by Mr. Dargan for plaintiff in error. 


Per Curiam.—The defendant in error, brought an 
action of trover, in the Circuit Court of Lowndes.— 
After the examination of the witnesses, introduced on 
the part of the defence, had closed, the plaintiff -be- 
low examined a witness, for the purpose of rebutting 
their testimony, who had not been examined previ- 
ously: The plaintiff in error proposed to introduce 
witnesses to discredit this witness ; which the Court 
refused to allow. The refusal of the Court is now 
assigned for error. 








—_— oer a 








JUNE TERM, 1836, 343 





DAVENPORT US. DRAKE. 





It is settled, beyond controversy, that it is compe- 

tent to discredit a witness by general evidence, affect- 

ing his credit ; and it is quite immaterial, whether 

the witness whose testimony is attacked, is examined 

by the plaintiff in the first instance, or is only intro- 

duced to rebut what has been provéd by the defend- 

ant’s witnesses. If the defendant avails himself of 

the earliest opportunity to discredit, he has a right = 
to be heard.* | Farag 

The judgment is reversed, and the cause re-* 175%. 

manded. 
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EDGERLY & MUSSINA versus BUTLER & HARRIS. 


QUESTION IN THIS CASE. 


The construction of the act of 1830, for the relief of 
securities in Bank. 


1. The summary remedy given to parties, (bound for the pay- 
ment of any bill of exchange, the property of Bank,) by the 
second section of the act of 1830, does not extend to ordinary 
business paper ; but is confined alone to accommodation pa- 
per, discounted in Bank. 


This was a motion made by the defendants in er- 
ror, in Mobile Circuit Court. 

The plaintiffs in error being indebted to Butler & 
Harris, drew their bill of exchange; which, after 
having been endorsed by the defendants in error, was 
discounted by the Branch Bank of Mobile ; and, af- 
ter protest, paid by the endorsors. The object of this 
motion, was to obtain against the defendants below, 
a judgmenton summary motion, as authorised by the 
second section of the act of 1830—which gives that 
remedy to securities to paper discounted by the 
Bank. 

The only question raised in this case, was, whe- 
ther the statute extended to a bill of exchange, given 
to parties in ordinary business transactions, and af- 
terwards sold to the Bank ; or, whether the remedy 
was confined alone to paper made for the express pur- 
pose of being discounted, as accommodation paper. 


Mr. Thornton for the plainwff in error, and Mr. 
Goldthwaite for the defendant. 
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Cotuier, J.—On the ninth of Mareh, 1835, the 
defendants in error issued a notice, signed by their 
attornies, directed to the sheriff of Greene county, 
requiring him to make kuown ifs contents to the 
plaintiffs in error, and return the same to the Circuit 
Court of Mobile. By the notice, the plaintiffs in er- 
ror were informed, that a billdrawn by then, in fa- 
vor of the defendauts in error, and accepted by J. A. 
Torbert, payable and negotiable ai the Branch of the 
Bank of the State of Alabama, at Mobile, had been 
discounted by, and become the property of the Branch 
Bank, before its maturity; that being unpaid at ma- 





turity, it was protested fpr non-payment, and notice 
thereof given to the plaintif r 


pl s Inerror. ‘The notice 
sets out “the amount and dates of the bill; avers its 
payment, by the defendants in error; and informs 
the plaintiffs in error, that a judgment will be moved 
for against them, for principal, iuterest, &c. oa the 
bill. 

On a motion being made for, judgment, pursuant 
to the notice, jt was agreed that the bill was given, 
by the plaintiffs in error, to the defendants in error, 
in. payment fur goods purchased; and was, by the 
latter, procured to be discounted by the Brauch Bank, 
in the regular course of busiuess: that the bill was 
not an accommeédation bill; nor endorsed by the de- 
fendants in error, at the request, for tle accommoda- 
tion, or as sureties of the plaintiffs-in error. The 


protest and notice, and promise to pay afier suit 


brought, together with the certificate from the Presi- 
dent of the Branch Bank, in due-form, were all ad- 
mitted. 
The only question raised, is, whether the defend- 
3 v. P. 44 
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ants in error are entitled to the remedy they have 
adopted, for the recovery of the bill. 

A solution of this question must depend upon the 
construction of the second section of the. statute of 
1830, entitled “an act for the relief of securities in 
’ Bank.” So much of this section as need be noticed, 
is as follows: “If any person or persons who may 
be bound for the payment of any bill of exchange, 
the property of the Bank of the State of Alabama, 
or any. of the Branches thereof, shall pay the same 
after it shall have been protested for non-payment, 
the person or persons so paying such bill, shall have 
the same summary remedy against the drawer, ac- 
ceptor, or any previous endorser of such bill, or any 
, one of them, as is provided by the first section of this 
act, in favor of the securities of notes against their 
principals,” &c. &c. 

By the first section of the act, it is enacted, that if 
any person who has executed any note as security, 
payable to the President and Directors of the Bank 
of the State of Alabama, or any of its Branches, shall 
have paid the same, he or they shall have the same 
summary remedy against his principal, as is provided 
by law for the collection of debts in favor of the 
Bank. 

The title of the act indicates, in express terms, its 
object ; and by the language employed, it is suffici- 
ently shewn, that it extends only to those who have 
voluntarily become the debtors of the Bank, or its 
Branches, and not toa bill made in the ordinary 
course of business, which the holder, without the con- 
sent of the parties to it, has procured to be discounted. 

If a bill be made expressly for the purpose of be- 
ing offered for discount to the Bank, or ene of its 


4 
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Branches—if discounted, and paid after protest fo. 
non-payment, the drawer, acceptor, or prior endor 
sers, would be liable, under the second section of the 
‘statute, tothe person paying it. And that it is only 
to such a state of case, that this section is applicable, 
is manifest from the reading of the entire act. 


It is conceded, in the facts agreed, that the bill, ° 


which the defendants in error have paid, was drawn 
in the regular course of business, and received by 
them in pay ment for goods sold to the plaintiffs in er- 
ror. Here, the plaintiffs have never expressly assent- 
ed to become the securities for the defendants, to the 
Branch of Mobile, but are only made such by the 
operation of law, upon the purchase of the bill.— 
Such a case cannot be reached by the statute. But 
once establish a contrary construction, and the banks, 
if they have the means, and are willing to purchase, 
will become the holders of much the larger amount 
of paper in our towns, where they are located. The 
inducement to a creditor to sell his notes to the bank, 
would be too great for him to resist, especzally if he 
distrust the promptness of his debtor. He will sell 
his note or bill to the bank, pay it himself immedi- 
ately after protest for non-payment, and avail himself 
of the summary remedy. ‘The money he receives 
from the bank will enable him to meet it, and the in- 
terest he pays for a short time, even if the money re- 
twain ia his hands, unemployed in the interim, will 
be inconsiderable. 

As, in our opinion, the second section of the sta- 
tute does not extend to ordinary business paper, but 
only to accommodation paper, discounted by the 
Bank, or its Branches, the judgment of the Circuit 
Court below, must be reversed. , 
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LYNES versus THE STATE. 


QUESTION IN THIS CASE. 


Relative to the reference of questions novel and diffi- 
cult. 


. Where, at one term, a decision of the court is made on de- 
murrer to a plea in abatement, against a defendant in a prose- 
cution; a judge, at a subsequent term, has no authority to re- 
view the propriety of that decision, and refer the question as 
novel and difficult. 


This was an indictment against Lynes, in Madi- 


‘son Circuit Court, for gaming. The record disclos- 


ed that he plead in abatement; and that a demurrer 
to that plea was sustained by the Court At aterm, 
subsequent to these proceedings a verdict was ren- 
dered in favor of the State; and in arrest of judg- 
ment, the defendant mooted the previous decision 
of the Court, on the demurrer to this plea. The 
Court decided against the motion in arrest of judg- 
ment, but reserved the question for the opinion of 
this Court. 


“McClung, for Lynes—The Attorney General, con- 
tra. 


Per Curtam.—In this case, the plaintiff in error 
pleaded in abatement, to an indictment against him, 
for having played a game at cards. To his plea a 
demurrer was taken by tie attorney of the State, 
which was sustained by the Court. 

At aterm subsequent to that in which the deci- 
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sion of this issue in law was made, Lynes was tried 
on the indictment, upon his plea of not guilty, and 
the verdict of the jury was against him. After the 
verdict, he moved in arrest of:judgment, because the 
Court had erred, in sustaining the demurrer to his 
plea inabatement. ‘The Court overruled the motion, 
and referred the question, as difficult and novel, to 
this Court, whether the Circuit Court, at a previous 
term, did err, in sustaining the demurrer? 

The Circuit Court, upon the motion to arrest the 
judgment, had no power to review the judgment on 
the demurrer. The demurrer was decided at a pre- 
vious term, and by a different judge, who did not 
express his opinion, that the question which arose 
upon the demurrer, was novel and difficult. ' Had 
he done so, and - reserved it, it might now-be consi- 
dered by this Court. 

As tle Court which referred the question, had no 
power to determine it, it follows that the Court had 
none, to decide there was difficulty in the question, 
and reserve it for the consideration of this Court. 

Let the reference be dismissed. 


‘ 
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GUARDIAN OF CHRITIAN versus CHRISTIAN, Adm’x. 


QUESTION IN THIS CASE. 


As lo the hire of slaves, bequeathed in futuro. 


' 


1. Where one, by will, gave certain slaves to A when B should 
arrive at the age of twenty-one; it was held, that A was entitled 
to his proportion of the hire, from the time of the testator’s 


death. 


In this case, Daniel Hovey, guardian of John’ W. 
Christian, filed a petition in the Orphans’ Court of 
Wilcox, praying an account of the estate of his ward, 
in the hands of Christian, the administratrix, cum tes- 
tamento annexo, of the estate of George Christian, 
deceased. George Christian was the grand father: 
and the object of the petition was to obtain an ac- 
count of the hire of certain slaves, bequeathed by 
him, to the plaintiff’s ward. 

The clause of the will, on which this matter was 
predicated, was of the following terms, to wit. 

“TI give to my grand-son, John W. Christian, an 
equal dividend of the slaves, with the following named 
children, [naming them, ] to be equally divided, when 
James A. Christian arrives at the age of twenty-one 
years.” 

The judge of the Orphans’ Court determined, that 
the ward, John W. Christian, was entitled to no part 
of the hire of the slaves, from the time of the testa- 
tor’s death, and so decreed; and on an appeal to the 
Circuit Court, that decree was affirmed. 

The cause was brought to this Court by a writ of 


error. 
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Porter and Mr. Thornton, for the plaintiff in er- 
ror; Mr. Clarke, for the defendant. 


Hircucock, C. J.—This was a writ of error, tothe 


County Court of Wilcox County, to reverse a de- 


cree of that Court, in the matter of the will of George 
Christian. 

The testator, by his will, after making sundry spe- 
cific devises and bequests, to his wife, and several of 
his older children, makes the following bequest. 

“8, I give to my grand-son, John W. Christian, 
an equal dividend of ihe slaves, with the following 
named children, [here naming nine, ] to whom I gave 
the slaves, as before mentioned, to be equally divided, 
when Jame#A. Christian arrives at the age of twen- 
ty-one years.’ ) 

' The estate having been divided, and sundry ne- 
groes having been allotted to John W. Christian, he, 
by his guardian, claimed a share of the hire of the 
negroes, from thedeath of the testator, to the period of 
the distribution, which the Court below disallowed. 
To reverse this decision, the case has been brought 
to this Court. 

A question was suggested in the argument, whe- 
ther any thing is bequeathed in this clause of the 
will? It is contended, that the expression, “to whom 
I gave the slaves,” before naming the children, 
and the words, “as before mentioned,” after, must 
refer to a former part of the will; and as no such 
bequest is to be found in the will, nothing is‘con- 
veyed. 

To my mind, there is no difficulty. The word 
“ gave,” was probably written “ give,” in the will, and 
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the words, ‘‘as before mentioned,” there, refer to the 
words, “ an equal dividend,” &c. 

Whether this construction is correct or not, itis per- 
fectly clear, that the testator did give, in this clause 
of his will, an equal undivided tenth part of all his 
slaves, not otherwise disposed of his will, to his 
grand-son.: and itis a well settled rule in the con- 
struction of wills, “that the intention of a testator is 
not to be set aside, because it can not take effect 
to the full extent; but it is to. work as far as it can.’’@ 


35 Neither can a positive bequest be controlled by in- 


ference and argument from other parts of the will.” 

The bequest in this instance, is, what the law de- 
nominates a “legacy of quantity, in the nature of a 
specific legacy—as whereso much moneFis bequeath- 
ed with reference to a particular fund for its pay- 


Leg. 150. ment:’® to which, except in some cases applicable 


42 ib. 188; 


to this particular kind of legacy, the rules applicable 
to specific legacies, apply; which are considered as 
severed from the bulk of the testator’s property, by 
the operation of the will, from the testator’s death; 
and with their increase and emoluments specifically 
appropriated for the benefit of the legatee from that 
period, upon which interest is computed from the 
death of the testator: and it is immaterial whether 
the enjoyment of the principal is postponed by the 
testator or not.4 

In this case, the bequest is of an equal undivided 


2Wms.ontenth part of the testator’s slaves—their being nine 
children. The enjoyment of the specific property is 
to be postponed until James A. Christian, one of the 
legatees becomes of age. The hire, however, ac- 
cording to the principles above stated, is due from 
the death of the testator. 


Ex ors.876 
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. The decision of the Court below, must, therefore, 
be reversed, and the cause remanded, in order to take 
an account of the hire of the slaves, from the death 
of the testator. 


MOORMAN versus THE BANK OF ALABAMA. 


QUESTION IN THIS CASE. 


Whit evidence of protest mill charge the indorser of a 
Soreign bill. 


1, In an action against the indorser of a foreign bill of exchange, 
where the protest of it described the name of a subsequent 
indorser thereof, as Pyron, when the bill sued on, showed his 
name to be Byron, it was held, (under the facts,) that this 
was sufficient to charge the prior indorser. 


The President and Directors of the Bank of the 
State of Alabama, issued a notice, directed to Moor- 
man, the plaintiff in error, informing him, that at an 
ensuing term of the Circuit Court of Tuskaloosa, 
they would move for judgment against him, as the 
indorser of a bill of exchange. The bill was for 
two thousand dollars, and due at four months. It 
was drawn by Achilles L. Moorman, on a firm, at 
New Orleans, and was indorsed by W. W. Simpson, 
Thomas C. Moorman, Wm. Byron, and Daniel M. 
Riggs, Cashier. 

The evidence of protest for the non-payment of 
the bill, described it as above, with the exception of 

3 v. P. 45 
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the name of Wm. Byron, which the notary wrote 
“Wm. Pyron.” There was a demurrer to this eyi- 
dence, which the Court below overruled; and there 
was a judgment for the bank. 


Mr. Martin for the plaintiff in error; Mr. Ellis, 
for the defendants. 


Hircucock, C. J.—This wasan action, brought by 
the President and Directorsof the Bank of the State 
of Alabama, against Thomas C. Moorman, in the 
Circuit Court of Tuskaloosa County, as indorser of a 
bill of exchange, dated at Russellville, in this State, 
on the Ist December, 1832, payable four months after 
date, at New Orleans, for two thousand dollars.— 
The bill is drawn by Achilles L. Moorman, on 
Messrs Sledge & M’Kernan, in favor of W. W. Simp- 
son, and indorsed by him, the defendant in this ac- 
tion, one Wm. Byron, and by Daniel M. Riggs, 
cashier of the bank. 

The evidence, on the part of the plaintiffs, con- 
sists of the bill, a protest, by a notary, in New Or- 
leans, which describes the bill and indorsements, and 
is, in every particular, identical with this bill, ex- 
cept that the name of Wm. Pyron, is given on the 
back of the protest, instead of Wm. Byron; and the 
evidence of Daniel M. Riggs, the cashier of the bank, 
who testifies, that “the bill sued on, was purchased 
by the bank, on the 12th December, 1832; that it 
was afterwards indorsed by him, as cashier, and for- 
warded to the Bank of Louisiana, in the City of 
‘New Orleans, for collection; and that no other bill, 
of the same tenor and date, payable at the same place, 
and signed by the same parties, was purchased by 
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the bank, during the winter of 1832 and ’33. To 
this testimony the defendant demurred, and the Court 
gave judgment, on the demurrer, for the bank. 

It is admitied, that this is a foreign bill of ex- 
change, and that a protest of it is indispensable, to 
entitle the plaintiff below to recover of the defendant; 
and the question is, whether the evidence is suffi- 
cient, to show, that it was protested ? 

The only discrepancy between the bill and the 
copy, on the protest, is in the name of Pyron, on the 
latter, instead of Byron, which is on the bill. 

By the testimony of the cashier, it appears that 
this bill was bought by the bank, and that no other 
of the same tenor and date, was: that it was for- 
warded to New Orleans for collection. It is, there- 
fore, a legal inference, in this case, that this protest 
relates to this bill, and to no other; and, that the no- 
tary commited a mistake, in placing the name of Py- 
ron, for Byron, on the protest. That being the case, 
the Court, on a demurrer to evidence, is bound to in- 
fer every fact that a jury might infer. 

We think the mistake does not avail the defendant 
below. He is a prior indorser, having no claim on 
Byron, and cannot be affected, even if Byron is dis- 
charged. If Byron had been a prior party to the 
defendant, the case might have been otherwise. 

It is admitted that the defendant was duly noti- 
fied of the dishonor of the bill, which is sufficient 
to put him on his guard, so as to notify the prior 
parties. There is, therefore, no legal objection to a 
recovery by the bank. 

Let the judgment be affirmed. 
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GATES versus M’DANIEL. 


QUESTION IN THIS CASE. 


Relative to attachment, for contempt of Court, by 
breach of injunction. 


1. The Circuit Courts are vested with authority to punish a 
contempt, committed in the breach of an injunction, granted 
by a judge thereof---where such injunction has been dissolv- 
ed on hearing, and it has been reversed, and again re-insta- 
ted, by the judgment of the Supreme Court, on error. 

2. Where contempts are committed, by violation of an order or 
decree of Chancery, the English practice, in such cases, 
should be adopted here. 

$. This practice is, not to direct a seizure of the body, in the 
first instance, but to give notice that a motion will be made, 
that the party guilty of the contempt, stand committed: and 
if not ready to show cause, the court usually gives day; and 
then, on a hearing of the affidavits on both sides, decides. 

4. A judge of the Circuit Court, has no authority, in vacation, 
to order the body of a defendant to be taken, on a charge of 
having violated an injunction. 

5. But where such order has been made on a petition, support- 
ed by affidavits, showing a prima facie case of contempt; the 
Circuit Court can not rescind it, without a rule, that the 
defendant stand committed, unless, on day given, he shew 
cause. é 


On the 20th February, 1830, Samuel Gates peti- 
tioned the judge of the sixth judicial circuit, for pro- 
cess, against Thomas M’Daniel, for having violated 
an injuuction. The petition represented, that before 
that time, the said Gates had filed a bill in the Chan- 
cery Court of Covington, to restrain the said M’Da- 
niel from the use of a bridge, built by him, near a 
ferry of the said Gates, established by proper license : 
that, on a final hearing, the injunction obtained by 
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him, was dissolved, and the bill dismissed. That af- 
terwards, the said Gates sued out a writ of error, to 
the Supreme Court, wherethe decree of the Circuit 
Court, dissolving the injunction and dismissing the 
bill, was reversed, and the injunction reinstated and 
perpetuated. ‘That all these matters had been noti- 
fied to the defendant; but that he, disregarding the 
said injunction, had opened the said bridge, and suf- 
fered and permitted the use thereof, in violation and 
contempt of the injunction aforesaid. He, therefore, 
prayed an order to the sheriff, directing him to take 
the body of the said M’Daniel, and him keep, until 
he should give bond-and security, to abide by the in- 
junction, &c. 

Upon this prayer, the judge, in vacation granted 
an order, in conformity therewith, and the body of 
the defendant was taken; and he gave bond. 

At aterm of the Circuit Court, afterwards held, 
on motion, it was ordered, that the above order, for 
taking of the body of the defendant, be rescinded: 
and thereupon, the plaintiff in error took his writ, 
from this Court. 





Porter, for the plaintiff in error ; Mr. Wilson, for 
the defendant. 


Cotuter, J.—The plaintiff in this Court, (who was 
plaintiff below,) presented his petition, sustained by 
two affidavits, to the judge of the Circuit Court of 
Covington, stating that the defendant had committed 
a breach of an injunction, issued at his instance, 
against the defendant; and praying that an order 
might be made, directing that his body might be ta- 
ken and detained, until he should enter into bond, 
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with adequate penalty, to perform, keep, &c. the or- 
ders and decrees of the Court, made in that case.— 
On the petition, the judge made an order, substantial- 
ly conforming to its prayer 

The questions of law, which the facts of this case, 
seem to present, are— 

First—Had the Circuit Court of Covington, juris- 
diction of the contempt, with which the: defendant 
is charged ? 

Second—Was the petition with the affidavits, and 
the order of the judge made thereupon, in vacation, 
conformable to the practice in such cases? 

Third—Was the decree of the Court, dismissing 
the order for an attachment, (without making any 
other,) regular and proper? 

1. In respect to the first point, it may be remark- 
ed, that the power to enforce its, own process, and 
to vindicate contempts of its authority, is one inhe- 
rent in courts of justice: otherwise, the law, and its 
judges would be unceasingly visited with contumely 
and disrespect-—the one utterly powerless, and the 
other incapable of imparting to its influence.* 

‘Onin 57. Assuming this proposition as a postulate, it is ma- 
&, ot post terial to ascertain whether the process or authority of 
pepe the Circuit Court or its judge has been contemn- 
439. ‘ger; sed. An application was made, by the plaintiff, for 
Hawk. p’20 injunction, to the judge of that court, who grant- 
£.0k2§33;ed it, and it was issued, accordingly. Upon the 


4 Just. 23; he : ‘ 
Bul.L.404i cause coming on for hearing, the injunction was dis- 


1Dal.15; 6 ; 
John. 337; solved, and a hill dismissed. A writ of error hav- 
9 ib. 395; 2 


Va. Cases, Ng been prosecuted to this court, the decree of dis- 
‘408 = missal was reversed, the injunction re-instated and 
perpetuated. The effect of the decree of the Cir- 
cuit Court, so long as it remained unreversed, ab- 
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solved all persons from the restraint imposed by the 
injunction. But so soon as that decree was reversed, 
the injunction revived, and acquired all its original 
influence: the order of the Judge, which had been 
superseded, & temporarily vacated, received strength 
and become operative. And having thus, its efficien- 
cy renewed, it stood as it did before its vacation—an 
order of the Circuit Court. It will be recollected, 
that this Court did, what the Circuit court should 
have done, and nothing more: and had it decreed 
any thing beyond reinstating and continuing the in- 
junction, which it would be a contempt to disregard 
—such a contempt, it is possible, could only be pun- 
ished here ; for the reason, that it would be no of- 
fence against any other tribunal. Not so, when the 
injunction itself is set at nought: that having issued 
from the circuit court, and being approved by this 
court, disobedience to its restrictions, may with pro- 
priety, be punished there. 

2. The practice in this State is, where it is made 
to appear, by affidavits, to a Judge in vacation, that 
an order or decree in a chancery cause has been vio- 
lated, for the Judge to make a suitable order with a 
view to the trialand punishment of the contempt, at 
the succeeding Court. And the proceeding is under- 
stood to be authorised by the constitutional provision, 
which invests the Judges of the Circuit Courts with 
chancery jurisdiction, and perhaps results as a con- 
sequence, from the act of the Legislature, which con- 
fers the power to award writs of injunction and née 
exeat. : 

We have no statute or rule of Court, prescribing 
the manner in which parties shall be proceeded a- 
gainst for contempts, in cases such as this; but are 
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referred, by the 26th rule of Chancery Practice, in 
cases not provided for, to the rules of practice in the 
English Chancery, so far as they are compatible with 
our laws and rules of Court. By a reference to this 
source of information, we learn, that the practice in 
England, at the present day, is not to direct a seiz- 
ure of the body, in the first instance, but to give no- 
tice that a motion will be made against the party 
charged with a contempt, that he stand committed ; 
and if he is not prepared to defend the motion, the 
Court usually gives a day to shew cause against it; 
and then, after hearing affidavits on both sides, de- 
cides whether the party is guilty of the breach; and 
makes such order as may seem to be demanded.® 

It may be remarked, that in England, the Court 
of Chancery is considered as always open, with am- 
ple power to maintain its authority ; while according 
to the organization of our Courts, we have certain 
prescribed terms for the despatch of business. The 
initiatory step, it is true, may be taken in vacation, 
but the matter must be definitely acted on in Court. 

In the absence of any positive regulations of our 
own, we are constrained to adopt the English mode of 
procedure. The order made in vacation, in this case, 
does not conform to it, but directs the issuance of pro- 
cess for the seizure and detention of the defendant’s 
body, until he execute bond with surety in a prescrib- 
ed penalty. Such order would operate the severest 
oppression, if made against one who was guililess, 
should he be unable to find sureties—and in our 
view, is indefensible. 

3. It ramains then, but to enquire, whether the 
decree of the Circuit Court, disposing of the proceed- 
ing for a contempt, is erroneous. 
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The petition discloses a clear case of contempt, 
which is prama facie made out by theaffidavits. These 
being all before the court, such order should have 
been made as they required; which was adismissal 
of the order of the Judge, and the entry of a rule, 
tnat the defendant stand committed, unless ona day 
given, he shew good cause to the contrary. 

The failure of the court thus to dispose of this pro- 
ceeding, is, inour opinion, an error; for which, the 
judgment must be reversed, and cause remanded. 


3 v. P. 46 
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CHINNUBBEE tersus NICKS, et al. 


QUESTION IN THIS CASE. 


Relative to lands of which an Indian widow is dowa- 
ble. 


1, The widow of an Indian is not dowable of lands, selected by 
the husband, under the Treaty between the United States and 
the Creek tribe, of the 24th March, 1832, and by him con- 
veyed, in conformity with that treaty, to a purchaser. 


This was a proceeding, instituted in Talladega 
Circuit Court, by the plaintiff in error, the widow 
of General Chinnubbee, a Creek chieftain of that 
tribe; on a claim of dower. 

The land, of which the plaintiff prayed to be en- 
dowed, had been seiected by her husband, in confor- 
mity with a provision of the treaty, entered into, on 
the 24th March, 1832, between the United States 
and the Creek tribe of Indians. General Chinnub- 
bee, after the selection, conveyed to the defendants 
in error, all his right title and interest in the lands 
so selected, and the contract was duly certified and 
approved, as required by the articles of that treaty. 

The Circuit Court, on the facts, dismissed the pe- 
tition, and Chinnubbee, the wife, brought the cause, 
on'error, into the Supreme Court. 

The only question raised and determined, was, 
whether General Chinnubbee held an estate in the 
lands selected under the treaty, of which his widow 
was dowable 
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Thecase was argued by Mr. P. Parsons and Mr. Chil- 
ton, for the plaintiff in error; and by Mr. Mardis, for 
the defendants. 


Horkins, J.—This was an application of the plain- 
tiff in error for dower, as the widow of Chinnubbee, 
who was a chief of the Creek tribe of Indians.— 
That she was his wife, at the time of his death, was 
admitted by the defendants, in the suggestion of her 
want of the right she claimed, which they filed in 
the Circuit Court, to which she made her application, 
and has not been questioned in this Court, by their 
counsel. The land in which dower in this case is 
demanded, isa selection that was made by Chin- 
nubbee, in his life-time, under the treaty between 
the United States and the Creek tribe of Indians, 
dated the 24th March, 1832. On the 10th Septem- 
ber, 1834, he conveyed by his deed, all his right and 
interest in the land, to the defendants, and the pro- 
per agent, on the same day, made his certificate, up- 
on the ceed; that the price paid by them, was the 
full value of the land. 

On the 15th October, 1834, Chinnubbee died, 
and on the lst November, in the same year, the Pre- 
sident of the United States approved of the contract. 

Several questions, arising from the treaty, were 

argued, which ought not to be determined, till a case 
shall be made, with parties to it, interested in them. 
But so much of the treaty as need be considered, to 
ascertain the quantity of interest, which the husband 
had in the land, must be construed. Her counsel 
contended that be acquired a fee simple in it, as soon 
as the selection was made. 
Before the treaty was made, the fee simple, in all 
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the land embraced by it, belonged to the United 
States, and the right of occupancy to the Indians. 
The right of occupancy to no part of it, could have 
been sold by any individ@al of the tribe. The 
power to dispose of it, was in the tribe, and 
limited, when exercised, to a sale of it, to the Uni- 
ted States. The treaty discharged the fee which 
the United States previously owned, of that right of 
occupancy. ‘That Chinnubbee was vested, by the 
making of his selection, with a fee simple in the land, 
is a proposition to which several provisions of the 
treaty are opposed. One of them, required the land 
selected, to be reserved from sale for his use, for the 
term of five years, unless sooner disposed of by him, 
and if he conveyed it during the term, by a contract 
certified by an agent, appointed for the purpose, 
and approved by the Preside.t; that a title should 
be given by the United States, on the payment of 
the purchase money, to the purchaser. 

The fifth article provided, that all the Creeks, at 
the end of five years, entitled 10 selections, aud de- 
sirous of remaining, should receive patents therefor, 
in fee simple, from the United States. 

If it were intended, that he should acquire a fee 
simple, by selecting the land, why did the United 
States agree to give, and he to accept, another grant 
of title, at a subsequent time, to the same land? If 
he could, in this mode, be vested with an estate in 
fee, how could the United States discharge the ob- 
ligation, they have contracted, in the most solemn 
form, to grant the same estate to an approved pnr- 
chaser from him? The engagement of the United 
States was either to grant the fee simple to him, or 
to an approved purchaser from him, should he sell 
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the land before he became entitled, according to the 
terms of the treaty, to a patent, himself. He had 
his election, either to acquire the fee himself, or to 
receive the value of the land, and the title was left 
in the United States, and might be retained during 
the whole time allowed for him to make bis election, 
to enable them to convey it, according to his elec- 
tion. He preferred the value of the land, and has 
received it. The effect of his preference is to give 
him the same right, under the treaty, that be would 
have, if it had bound the United States to pay him 
the sum which he has received from the purchasers, 
and allowed him no selection. The ape de- 
rived no title from his deed to them, bat they are en- 
titled to a patent from the United States. The only 
effect of their coutract with him, was to terminate 
the alternative he previously had, and give them the 
right to the obligation into which the United States 
had entered, to convey oe title to whoever might be- 
come an approved purchaser from bim. 

The 2 aig of -" contract, by the President, 
after the death of Chinnubbee, could be properly gi- 
ven. He did, in his life time, all that was required 
of him. When he delivered it, nothing was neces- 
sary:to complete it as a contract. ‘The approval, when 
given, was no part of the contract, but the opinion 
of the President, that the contract of Chinnubbee, 
was valid. This opinion of the President, like the 
proof and registry of deeds, in States where these 
are necessary, in addition to a dad to convey a ti- 
tle, has the same effect, whev pronounced after, as 
before the death of the vendor. Had the contract 
been disallowed, the alternative would have been 
again in Chinnubbee, and the title in the Uaited 
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States, as it was before the contract, charged with 
an obligation to convey it, to whoever the exercise of 
the alternative might show to be the proper person. 
The form of the contract has not been prescribed, 
and is immaterial. Regardless of the form, the ef- 
fect of every approved contract is the same. It gives 
a right to the purchasers, to the obligation of the 
United States, to convey the title to them. This 
right and not the title, was all the defendants did or 
could have acquired from the husband of the plain- 
tiff. 

The defendants do not, therefore, in opposing the 
application for dower, deny the title of their grantor. 
Were we mistaken in the view we have taken, there 
is anothor, which will show that the husband of the 
plaintiff had no such estate as she is dowab!e of — 
The selection and reservation of it, for his use, from 
sale, for the term of five years, accompanied by pow- 
er to him to seli, can not give him any other than a 
defeasible fee—a qualified one, which must yield to 
the estate, which le was authorised to create, by the 
execution of the power given to him, to sell. 

It is well settled, upon authority, that if there be 


a grant to one and his heirs, to such uses as he should: 


appoint by deed or will; and for want, or in default 
of, and in the mean time, and until appointment, to 
the use of himself, his heirs and assigns, forev- 
.er; and he make an appointment in fee, his wife has 


no right of dower. Before such an appointment, he 


would have a vested fee, and be seized in fee, until 
appointment. Should he die before such an appoint- 
ment, his wife would be dewable. But her right 
would be destroyed by an appointment: when made, 
the appointee would take the title, as if the original 
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conveyance had been made to himself. The ques- 
tion, whether the grantee conveyed his own estate, 
or executed his power, which sometimes arises, in 
cases of this class, does not arise, in the one before 
us. 

The contract of Chinnubbee, without the proper 
certificate of the agent, and the approval of the Pre- 
sident, could have no effect. The certificate and ap- 
proval were required by the treaty, to preventa sale, 
upon an inaedquate consideration; and they show 
that the contract was made in execution of his pow- 
er.* 

Let the judgment be affirmed. 


Co.uier, J., not sitting—having presided below. 


*Sug.on P. 
148-9, 151, 
335,337-8~ 
. 9 ; 10 Ves. 
263; 6 East 
283 
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MASTERS versus EASTIS. 


QUESTIONS IN THIS CASE. 


As to the collateral impeachment of a patent, 1ssued for 
lands. 

Relative to proceedings in the action of trespass to try 

. lille. 


1. A patent, issued by the United States, for land originally en- 
tered by the patentee, and not void, on ils face, cannot be col- 
Jaterally impeached, in an action of trespass to try title, by the 
production of the certificate showing an assignment of it to 
another, previous to the issuance of the patent. 

2. In the action of trespass to try title, the fictitious proceedings 
in ejectment are abolished : and where, in such action, the 
ejectment was laid in the declaration as before the date of 
a patent, on which the plaintiff relied, it was held, that this 
was immaterial : and that damages were recoverable for the 
detention down to the time of trial. 


Wiley Eastis brought his action of trespass to try 
title, to certain lands, against Robert Masters, in the 
Circuit Court of Jefferson ; and on the plea of the 
defendant, of not guilty, recovered judgment against 
him. 

A bill of exceptions taken in the progress of the 
cause, and which was the foundation of its removal 
to this Court, shewed that on the trial, the plaintiff 
produced, as evidence, the patent for the land in ques- 
tion, whereby it appeared to have been granted to him. 
The defendant then offered to show, that when the 
plaintiff entered the lands, the subject of the action, 
he received a certificate therefor, which was then 
by him, assigned to anothor: and s0, it was insisted 

















JUNE TERM, 1836. 


MASTERS ts. EASTIS. 








_——_ 





the plaintiff had notitle. But the Court rejected this 
testimony. 

The Court was then requested, by the defendant, 
to charge the jury, that if the ejectment laid in the 
declaration of the plaintiff, was prior to the date of. 
the patent on which he relied, then he could not re- 
cover: also, that if entitled to recover, no damages 
could be assessed for the plaintiff but those which 
had accrued before, and at the time of the commence- 
ment of the suit. These instructions were refused. 


Mr. Ellisand Mr. Peck:, for the plaintiff in error— 
Messrs Mardis, and Stewart, and I hornton, for the 
defendant. 


Hitcucock, C. J.—This was an action of trespass, 
to try titles, brought by the defendant against the 
plaintiff in error, in the Circnit Court of Jefferson 
county. Ou the trial of the cause in the court below, 
the plaintiff produced and read a patent from the Uni- 
ted States, for the land in question, and also proved 
that the defendant was in possession of the premises 
sued for before and at the commencement of the suit, 
and also proved the value of the rents of the land. 

The defendant then offered to prove that the land 
in Gontroversy had been originally entered by the 
plaintiff, who received at the time of the entry a cer- 
tificate of the purchase from the proper officer of the 
goverament; and that some short time after the en- 
try, he had duly assigned the certificate to one Wm. 
Eastis. Objection being made to the reading of the 
certificate, the objection was sustained, and the certi- 
ficate was excluded. 

3 v. P. 17 
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The defendant proved that Wm. Eastis was in 
possession of the land during the winter of 1833 and 
"34; that in the spring of “34, one Drury McGee was 
in possession, and thatin the month of August, 1834, 
the defendant came into possession. The paient is 
dated the 14th October, 1834. The writ issued the 
28th October 1834. The date of the certificate, and 
of its assignment, are not stated in the record. By 
the endorsement on the writ, the trespass is laid on 
the 10th October, 1834, and in the declaration, it “is 
laid on the first day of July 1834. 

At the trial of the cause below, the defendant ask- 
ed the Court to instruct the jury, that if the eject- 
ment, laid in the declaration, was before the date of 
the patent, the plaintiff could not recover: which the 
Court refused todo. He also asked the Court to 
instruct the jury, that the plaintiff, if entitled to re- 
cover, was entitled to no damages, except those which 
accrued before and at the time of the commencement 
of the suit; which instruction the Court also refused 
to give. ; 

The rejection of the:certificate and its assignment, 
and the refusal of the Court to give the instructions 


‘asked, are assigned for error in this Court. 


To sustain the position tfiat the certificate was 
proper evidence, the counsel for the plaintiff in error 
contends, that the certificate received. by tle plaintiff 
below, at the time the land was entered, vested in 
him a full, complete, and legal title to the land ; that 
the assignment of the certificate, by the plaintiff, to 
William Eastfis, vested all that title in his assignee ; 
aod that the subsequent acquisition of a patent, by 
the plaintiff, can not defeat the defendant’s right to 
the land. To sustain this position, sundry previous 
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decisions of this Court, and particularly the case of .9 porter, 


Bullock vs. Welson,* are relied upon. 41,44. 


In the case referred to, the receipt was adduced in 
evidence by the original holder of-the certificate, and 
it was held, that “the legal and bona fide holder of a 
receipt of this kind, is indefeasibly entitled to a pa- 
tent for the same”—that -“ nothing more is necessary 
on his part, to secure it:” that “he already has ale- 
gal right:” that “the receipt and the law, impera- 
t@ely command the issuance of the patent, as the 
complete evidénce of the titie:” and that “ until it 
shall have issued, the receipt is the best evidence of 
the right which the case admits of.’ They farther 
say, that it comes within the equity of the act of 
1812, which recognises all certificates issued pursu- 
ant toany act of Congress, upon any warrant, or or- 
der of survey, donation certificate, or pre-emption 
claim, as vesting in the hdlders “a full, complete, 
and legal title’ —so far as to enable them to maintain 
an action thereon, aud constitutes the same, evidence 
thereof, in courts of justice.” 

The Court, in the same case, further say, that 
“upon principles of common lav, they must be re- 
garded as evidence of a grade of title, which at least, 
confers, the right of possession, and this alone is suffi- 
cient in this action.” The substance of this deci- 
sion is, that the legal holder of the certificate has a 
right to a patent, and that the certificate, in the mean 
time, will enable him to sustain an action for the pos- 
session. It does notdeclare that the certificate pass- 
es the fee of the land: this can be done only by the 
patent. The action of ejectment being a possessory 
action, the fee may be in one person, and the right to 
possession in another, and consequently the latter 





CASES DETERMINED 





MASTERS US, EASTIS. 





may, in the absence of other proof, which will destroy 
that right, maintain this action for his possessory 
right by virtue of a certificate. In all the cases in 
which certificates and receipts of this kind, have 
come before this Court, the right of possession was 
the only question raised. 

But when the certificate comes in conflict with a 
patent, which passes the fee, a question of entirely 
different character is preseuted. 

It involves the enquiry as to the circumstances uf- 
der-which a patent may'be impeached or avoided. — 
The decisions heretofore made, have only decided 
upon the legal effect of a certificate, “until a patent 
shall have issued”—not after. 

The doctrine on this subject, appears to be well 
settled, in a case in the Supreme Court of the- United 


*11Wheat. Stater.* [tis there lid down, “that if a patent is 


absolutely void upon its face, or the issuing thereof 
was without authority, or was prohibted by statute, 
or the State had no title, it may be impeached colla- 
terally in a Court of law, ia an action of ejectment. 
But that, in general, other objectioys and defétts 
‘complained of, must be put in issue in a regular 
course of pleadings, on a direct proceeding to avoid 
the patent.” This principle is deduced from the 
case of Polk’s lessee vs.» Wendall, first reported in 9th 
Cranch, 87; and the same case in 5 Wheaton, 293, 
and in 10 John. 23; and which this Court is prepar- 
ed to adopt, as the correct rule of law, in cases of this 
kind. . : 

It will not be contended, that either of the above 
contingencies are applicable to the patent before the 
Court. It is not void upon its face. The land had 
been originally entered by the-pftentee: there was 
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authority for issuing a patent for this land. - It was 
not prohibited by any statute, and the United States 
had title in the land. The only question which can 
arise, is, whether the patent issued to the right per- 
son, and this involves a collateral inquiry, which, as 
we have seen, is not admissible in this proceeding.— 
The production of the patent carries with it the legal 
presumption, that every pre-requisite of the law has 
been complied with; and, even if irregularities have 
intervened, it would be extremely unreasonable, in a 
court of law, to supervise the progressive course ofa 
title, from its commencement to its consummation; in 
a patent.a 

‘To have admitted the evidence in this case, for 
the purpose of giving it the effect contended for by 333. 
the plaintiff’s counsel, to-wit, that of ¢yso facto, avoid- 
ing the patent, would have led the Court into an in- 
quiry, which the plaintiffs might have required, of 
contesting the validity of the assignment of the cer- 
tificate; and which, if decided either way, would 
have left the legality of the patent unimpeached.— 
Fof, by the practice of the land offices, duplicate re- 
ceipts are issued, one of which is delivered to the pur- 
chaser, and the other is sent to the general land of- 
fice, fora patent. Now, that may have been the case 
here—if so, admitting the assignment to be valid, still 
the patent has legally issued; and in a Court of 
law, it being the highest evidence of a fee, must pre- 
vail over any other description of title. The patent 
having legally issued to the plaintiff, the fraudulent 
use of it, in a Court of law, will not be inquired into, 
when that use can only be prevented, by pronounc- 
ing it void. 


241 Wheat, 








#11 Wheat. 
384. 


Ala. Rep. 
331. 

¢2 Porter, 
480. 
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The defendant, in such a case, however, is not 
without his remedy: “A Court of Equity, is the 
more eligible tribunal, in general, for these ques- 
tions, as it can decree a specific performance of a con- 
tract: they ought to be excluded from a Court of 
law.’’* 

It was suggested, in argument, that the patent, 
having been issued. subsequent to the date of the 
assignment of the certificate, the Court ought to con- 
strue it as having been issued for the benefit of the 
assignee, on the ground, that one who bad sold lands 
to which he had no title, but who subsequently ac- ’ 
quires one, shall be considered as having acquired it 
for the use of his grantee. ‘This is correct law, and 
would be applicable to this case, if the plaintiff had 
conyeyed this land by deed, with covenants, express 
or implied, of warranty; but which is not the case, 
here. 

The two other points, as to the refusal to give the 
instructions asked, are decided by the two cases of 
White vs. St. Giron,® and Awmt vs. Reede It was 
there decided, that the legislature, in giving this ac- 
tion, not only intended to abolish the legal fictions, 
in the action of ejectment, but, also, to enable the 
plaintiff to recover, in the same suit, full satisfaction 
for the detention of the premises. The date of the 
ejectment, in the declaration was, therefore immate- 
rial, and damages may be given down to the time of 
the trial. 

Let the judgment be affirmed. 
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REED ve‘sus THE BRASHERS. 


. 
QUESTION IN THIS CASE. 


As to proof of property to the chattel converted, in 
trover. 


1. Where, in trover for a slave, against two, the plaintiff to shew 
his right of property, offered the record of an action in detinue, 
determined between himself and one of the defendants, it was 
held, First---that the Court had no authority to reject it as e- 
vidence—-it not appearing but that it was intended as the 
foundation of proof of the identity of the slave, in both suits. 
Second--that the record (in this view,) was admissible, not- 
withstanding the first suit was against but one of the defend- 
ants. 


Trover by the plaintiff in error, in Shelby Circuit 
Court. The plaintiff declared against the defendants, 
for the conversion of a female slave: and the plea of 
the general issue was relied on. To prove the is- 
sue on his. part, the plaintiff proposed to introduce 
- as evidence of his right of property, in the slave, a re- 
cord, (of filein that Court,) of a suit determined in de- 
tinue between the said plaintiff, as defendant, and 
Thomas H. Brasher, (one of the present defendants) 
as plaintiff; and in which the right to a slave, al- 
leged to be the same for which this action was 
brought, was put in issue; and found in favor of 
the plaintiff, Reed. Tothe admission of this record 
testig@ouy, the defendants objected, on two grounds— 
first, that the identity of the slave, in both actions, 
was not shewn; secondly, that the suit in detinue, 
was not between the same parties. ‘The Circuit 
Court rejected the evidence, and a judgment was ren- 
dered in favor of the defendants. 
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A bill of exceptions brought the case into this 
Court, where it was argued by Mr. P. Parsons, Mr. 
Ellis and Mr. Peck, for the plaintiffs in error; and 
by Mr. Mardis, for the defendant. 


_Coiuier, J.—The plaintiff here, (who was plain- 
tiff below,) brought his action of trover, in the Cir- 
cuit Court of Shelby, against the defendants, to re- 
cover damages, for the conversion, by them, of a fe- 
male slave, named Eliza. On the trial, he proposed 
to read to the jury, for the purpose of shewing his 
right to recover, a record of the proceedings ip an ac- 
tion of detznue, prosecuted by Thomas-H. Brasher, 
against the plaintiff, (theretofore determined, in the 
same Court,) for the rocovery of a female slave, na- 
med Eliza, about the same age of the one which 
the defendants are charged with baving converted.— 
In the action of detinue, Brasher was unsuccessful, 
- (a verdict and judgment being rendered against him.) 
The Court, on objection, by the defendants, rejected 
the record, as evidence. « 

The question now to be determined is, whether 
the Court erred in 1fs decision ? 

This judgment is attempted to be maintained, on 
the grounds—1l. That the slave Thomas H. Brasher 
sought to recover, was not shewn to be the same, the 
conversion of which is charged upon the defendants. 

It was not necessary for the plaintiff to bave produ- 
ced proof, tending to shew the identity of the sub- 
ject of the two suits, before he laid a foundation for 
the introduction of such evidence: and that founda- 
tion should have been the production of the record, 
shewing the pendency and determination of the first 
suit. . Having read this to the jury, it would then 
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have been proper to prove the identity of the slave. 
Had the Court been advised by the plaintiff, that he 
had no proof of identity to offer, other than that infera- 
ble from the record, perhaps it would not have been 
improper to have excluded it; but, in the absence of 
any such disclosure, we are constrained to believe 
the evidence admissible. 

2. In regard to the second ebjection to the admis- 
sion of the record, viz: the want of the sameness of 
parties, in the two cases, we do not consider that this 
affords a warrant for the rejection of the evidence. 
The judgment in detinue was certainly evidence a- 
gainst. Thomas H. Brasher ; and we will not say, that 
the fact of Samuel Brasher being the security for bis 
co-defendant, for the successful prosecution of his 
suit, does not bring him so much in privity to make 
it evidence against him. . Be this as it may, it was 
surely competent for the plaintiff to shew, that Sa- 
muel Brasher had seised the slave, or retained the 
possession, under the authority or supposed title of his 
co-defendant, which was,concluded by the judgment 
against him, in the action of detinue This being 
proved, the judgment would be evidence against 
both the defendants. The influence of the judg- | 
ment might, it is true, be met and destroyed, if the 
defendants were to prove a valid title, acquired since 
its rendition, 

In any view, in which this case has been presented, 
we are of opinion that the Circuit Court erred: its 
judgment is, therefore reversed, and the cause re- 
manded. 


3 v. P. 
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QUESTION IN THIS CASE. 


Relative to bonds, required in an action of detinue. 


a 


1. A bond given by a plaintiff in detinue, under the statute of 
1830,* after the levy by the sheriff, is good, on demurrer, as 
a common law bend: and the court will not presume that a 
previous bond, in sirict compliance with the statute, had been 
given tothe clerk. 

2. Ha such previous bond been exccuted, it might have been 
pleaded. 


This was an action of debt, prosecuted in Shelby 
Circuit Court, By James B. Reed, against the defen- 
dants in error, the obligors of a bond, executed under 
the statute of 1830, in detinne. In the action com- 
meuced by Thomas H. Brasher, one of the defen- 

- dunts, against Reed, this bond had been, given, ‘and 
Samuel Brasher was theesurety. ‘The bond was 
Written, as follows, to wit: 

“The State of Alabama, Shelby County. Know 
all men, by these presents, that we, Thomas MH Bra- 
sher and Samuel Brasher, are held and firmly bound, 
unto James Bo Reed, in the penal sum of five hun- 
dred dollars, 10 the payment of which well and tra- 
ly to be made, we bind onrselves, our heirs, execu- 
tors and assigns, fir uly by these presents: seaied with 
our seals, and dated this 13th Pebruary, 1832. The 
condition of the above obligation is such, that where- 





“Aiken’s Digest, page 263, §30. 
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as the said above bound Thomas H. Brasher, has 
commenced an action in the Cirenit Court of Shel- 
by Conuty, against James B. Reed, for a certain ne- 
gro girl. by the name of Eliza; and the shertff of 
Shelty county having said negro girl in possession, by 
virtue of said action; aud the said Thomas H. Bra- 
sher being desirous to give bond and security, in pur- 
suance of the statute in such cases made and provi- 
ded; that he will, in case he fail in his said action, 
pay and satisfy unto the said James B. Reed, all such 
costs and damages he may sustain. in case he, (said ” 
Brasher.) shall fail in lis said action in that case— 
then this obligation to be void, else, to remain full 
in force and effect. 

“Signed,” &c. 

The defendants craved oyer, and demurred; and 
the Court below sustained the demurrer, and render- 
ed judgment for the defendants. 

Reed, by writ of error, removed the case into this 
Court. 


Mr. P. Parsons, and Mr. Elis and Mr. Peck, for the 


plaintiff in error; Mr. Mardis, for the defendants. 


Hitrcncock, C. J.—This was an action of debt, 
ona penal bond, given by the defendants, to the 
plainti® in error, Tie defendants below craved 
oyer of the bond and condition, which are set out, 
in the record; and upon oyer, demurred: jadgment 
was rendered in favor of the demurrer, by the Cir- 
cuit Court of Shelby County—aund the case is brought 
here, by writ of error. 

The penal part of the bond, is in the usual form: 
the condition recites, That Thomas H. Brasher had 
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Commenced an action against the plaintiff in error, 
in the Circuit Court of Shelby County, for a certain 
negro girl, named Eliza; and that the sheriff of said 
County having said girl in possession, by virtue of 


- said action, and the said Thomas H. Brasher, . being 


desirous to give bond and security, in pursuance of 
the statute, in such case made and provided, that he 
will, ia case he fails in his said suit, pay and satisfy 
unto the said James B. Reed, all such costs and da- 
mages, as he may sustain, in case he, (said Bra- 
sher,) shall fail in said action inthat case; then this 
obligation to be void—else, to remain in full force and 
effect ” 

The statute, in cases of detinue, authorises the 
plaintiffs, upon making oath, to the property sued 
for, and upon giving bond and security, to be appro- 
ved by the clerk, conditioned to pay the defendant 
all such costs and damages as*the defendant may sus- 
tain, in case the plaintiff fail: to require the clerk 
to direct the sheriff to attach and hold the property 
sued for, subject to other proceedings directed by the 
statute. : 

It is contended, by the defendants’ counsel, that 
this bond is void, it not having been taken before the 
levy by the sheriff; that the legal presumption is, 
that a proper bond had been taken by the clerk, else 
the sheriff would not have attached the property. 

It is the opinion of the Court, that the bond is 
good, as a common law bond. The condition by 
which the defendants are bound, requires no more 
than the statute does: there is no stipulation contra- 
ry to the statute, or inconsistent with its require- 
ments; and that, therefore, the defendants are estop- 

~ ped from denying their liability, by reason of their 
negligence, in not giving the bond at the proper time. 
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If, as is suggested in argument, another bond in 
compliance with the statute, had been given before 
this, and upon which they are still liable, that fact 
should have been pleaded. 

Let the judgment be reversed and the cause re- 
manded. 


COLMAN versus WATERS. 
QUESTION IN THIS CASE. 
Relative to the answer of a garnishee in attachment. 


1, Proceedings against a garnishee, in attachment, before justi- 
ces of the peace, when removed to the Cirrcuit Court, are 
triable de novo; and the garnishee has a right to answer over. 


This was a proceeding in garnishment, before a 
justice of the peace, of Butler county, against the 
plaintiff in error, at the instance of Waters. The 
justice, on the answer of Colman, gave judgment a- 
gainst him, which he removed, by appeal, to the Cir- 
cuit Court of that county; where the judgment was 
again rendered against him on his answer. 

The error ‘assigned, was the refusal of the Circuit 
Court, to permit the plaintiff in error, to answer over. 


Ellis and Peck for the -plaintiff in error—Mr. Dar- 
gan for defendant. 


Per Curtam.—Tbis cause mist be reversed and 
remanded, on the authority of the case of Gayle vs. 
Turner.* 

In cases from magistrates, the proceedings are de 
novo, and the garnishee should have been permitted 
fo answer anew. 
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BULLOCK rersus WILSON. 


QUESTIONS IN THIS CASK. 


Relative to admisston of testimony, on sundry points 
an asseae. 
As to criteria of damages, m trespass to try titles. 


1. Where evidence has been admitted, by an inferior Court, on 
an issue. on some points, within which it might have been 
admissible, and others not; the Supreme Court will not re- 
verse--the billof exceptions not 'showing that the evidence 
was admitted in respect to a part of the issue, to which it 
might have been incompetent. 

2, The proper criterion of damages, in the action of trespass to 
try title, is not the profits acquired during the occupation of 
the premises. 


James Wilson declared against Leonard Bullock, 
in Shelby Circuit Court, in the action of trespass to 
try litle, toa parcel of land, whereon was situated a 
mill. ‘The plea was, not guilty ; and under that is- 
sue, verdict and judgment were reunderedMor the plain- 
tiff iu the action. 

So much of the history of this casse, as is material 
(as decided,) to be shewn, relates, that the plaintiff, 
to prove the issue ou his part, produced in evidence a 
certificate of the Register of the proper land office, 
specifying full payment for the tract of land in’ dis- 
pute. ‘To the reading of this certificate, the defend - 
ant objected, on the ground, that since the commence- 
ment of the action, the plaintifl had) become possess- 
ed of the patent issued thereon ; and which he in- 
sisted, was of higher grade of title: but the objec- 
tion was overruled. 
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The Court charged the jury, that in ascertaining 
the damages, theytmight flad what were the yearly 
profits of the will; and give the plaintiff damages 
for that portion of it situate on his land. 

Bill of exceptions, aud writ of error. 


Argued by Mr. Chilton for the plaintiff in error; 
and by Mr. Mardis, aud Mr. Ellis, and Mr. Peck, for 
the defeudiant. 

Couuier, J.—This case brings before the Court, 
Inauy questions of law—all of which, with the ex- 
ception of the first: and fourth assignments of error, 
are understood to have been decided, either by this 


. 
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22 Porter's 


case, or thatof Hamner v. Pddbus;' and asthe Court is Rep. 441. 
o3 Stewait 


siulisfied with these decisions, the principles settled by gz. 
them, will not now be disturbed. 

[i regard to the first assizgument, if was determin- 
ed in this case, that the receipt of the Receiver of 
public monies, given to a purchaser of the govern- 
ineut lands, might be read to the jury as evidence of 
title, where there is no higher evidence of that fact ; 
but if the tile has been perfected by the issuance of 
a patent, this Court is not understood to have said, 
that the certificate shall sull be evidence to prove t- 
tle. We do not, however, feel ourselves called npon 
to decide this question: for any thing appearing up- 
on the record. the receipt of the receiver may have 
been offered for the purpose of showing the time of 
the defendant's purchase, that it might be kuown 
from what time he became entitled to damages. The 
bill of exceptions merely recites, that this: paper was 
iutroduced to prove the issue. Now, as proof of the 
exteut of the damages were clearly within the issue, 
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and ‘the certificate may have been read for that pur- 
pose, the Court did not err iu suffering it to be read 
to the jury. 

The. fourth assignment denies the.correctness of 
the rule laid down by the Court, for the ascertain- 
ment of the defendant’s damages. The jury were di- 
rected to ascertain what were the entire yearly profits 
of the mill, and to give damages in proportion, for that 
part of the mill that covered defendant’s land. This 
instruction, we understood to be tantamount to say- 
ing, that the measure of damages, in the action of 
trespass to try title, is not what damages have been 
sustained by the occupancy of the premises, but the 
profits which the occupier derives from them. ‘This 
action has been substituted, by the Legislature, for 
the actions of ejectment, and trespass for mesne pro- 
fits, and performs the office of both. For the pur- 
pose then, of ascertaining what damages are recovera- 
ble in this action, we must enquire what are the cyr- 
terta of damages in trespass for mesne profits. In 
regard to that action, all the authorities inform us, 
the plaintiff is entitled to recover the damages he has 
sustained, by being kept out of possession ; and that 
these are never increased or diminished, by the pro- 
fits acquired by the defendant, from his occupancy. 

According to some of the decisions, the plaintiff 
is entitled 10 recover a fair rent only—while others 
hold, that he is entitled, in addition to rent, to expen- 
ces incurred in prosecuting his action of ejectment 


J. Rep.466.and trespass.* 


1 Har. & J. 73 diate , 
soa 28a, Without pretending to ascertain the precise mea- 


ve 


eatin. cahgure of damages, we are persuaded that there is er- 


ror in the instructions of the Court to the jury. The 
judgment is therefore reversed and the cause remanded. 
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ROBERTSON tersus BEAVERS. 


QUESTION IN TH'S CASE. 


As to suggestion against a sheriff, for faving to make 
the money on ain execulion. 


1. On suggestion against a sheriff, under the act of 1826*, for 
failing to make the money under an execution, evidence, that 
the property in possession of the deTendant in execution was 
said not to belong to the latter, will not excuse the sheriff, 
from a levy. 


This was a suggestion by Robertson, in the Cir- 
cuit Court of ‘Talladega, setting forth, that before the 
lime of the suggestion, fie had obtained a judgment 
in the saul Court. against one Pate, for the sum of 
one hundred and six’ do! lars and 33 cents; on which 
execution had regularly issued; that said execution 
went into the hands of said Beavers, sheriff of said 
county, and liad by him been retorned nulla bona: 
and the plaintiff, Robertson, made known to the 
Court, that the mouey on the execution could have 
been made, with due dilligence; and asked an issue 
tu try that matter. 

The proof was, that the defendant in the execu- 
tion, at the time the sberiff bad _possession of it, 
was possessed of slaves. But the sheriff introduced 
evidence to prove, that he was informed by Pate and 
his wife, and other persons, that the slaves were the 
property of Pate’s wife, and that he, (Pate,) had no 
property in fhem. 

This evidence was admitted by the Court, and 





*Aikin’s Digest 175, §78. 
3 v. P. 49 
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jidgment was given for the sheriff; and the said 
Robertson prayed the Court to sign and seal excep- 
tions to the admission of this evidence; and-it was 
done accordingly. 


Messrs Ellis & Peck, for the plaintiff in error ; and 
Mr. Mardis, for the defendant. 


Hircucock, C. J.—This was a motion, under the 
statute, for judgment against a sheriff, for negligence, 
in not making the money on anexecution. ‘The evi- 
dence offered by the sheriff, in excuse, was, “that he 
was informed, by the debtor and his wife, that the 
property in his, (the debtor’s,) possession, to wit, a 
negro woman and child, belonged to his, (the debt- 
or’s) wife; also, that it was the%understanding in the 
neighborhood, that the negroes belonged to the debt- 
or’s wife, or to the father of the wife, who lived in 
Georgia; and that he was informed of the same mat- 
ters, by persons who said they knew all about the 
property in Georgia; and that it had been loaned to 
the debtor’s wife. This evidence was objected to, 
but admitted, by the Court, to go to the jury. 

The evidence was clearly inadmissible. It a- 
mounted only to hearsay evidence, and did not tend 
to prove any fact, as to the liability of the property 
to the execution. If the sheriff had doubts as to 
the right of property, he might have required a bond 
of indemnity from the plaintiff, or his agent: not ha- 
ying done that, and having omitted to levy on the 
property, he was bound to shew due dilligence in en- 


.deavoring to collect the money—which the evidence 


admitted by the court did not tend to establish. 


Let the judgment be reversed, and the cause re- 
manded. 
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WHEELOCK versus FITCH. 


QUESTION IN THIS CASE. 
As to the want of replication to a defendant's pleas. 


1. That a cause is submitted to a jury, and a verdict rendered 
for the plaintiff, on pleas of the defendant; without a replica- 
tion to such pleas, is error. 


This action was debt, in Tuskaloosa County Court, 
on a sealed note executed by the plaintiff in error. 
There were several pleas tendered by the defendant 
in the action, to none of which, however, was there 
a replication by the plaintiff. A judgment was ren- 
dered upon the verdict of a jury, in favor of the 
plaintiff, Fitch, upon this state of the pleadings; 
and Wheelock prosecuted his writ of error to this 
Court. 


Ellis & Peck, for the plaintiff in error; Martin, for 
the defendant. 


Per Curiam.—The plaintiff, (who was defendant 
below,) pleaded several pleas, in short, as it is stated 
by consent, and one special plea at length, conclud- 
ing with a verification—all of which are signed by 
his counsel only. At the foot of the pleas we find 
an entry in these words: “Demurrer in short, by 
consent, to all the pleas of the defendant.” (Signed,) 
“ Smith.” The demurrer does not seem to have been 
noticed; nor was there any replication or issue to any 
of the pleas. It no where appears by the record, 
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that “Smith” was the plaintiff’s attorney. The de- 
claration is signed * Shortridge, P. Q.” 

Without determining whether the pleas in short, 
or the demurrer are so pleaded, as to have required 
the notice of the Court below, we are satisfied that 
the Court erred in trying the case bv x jury, with- 

eMinor’sR.OUt a replication to the defendant’s plea.* 

isr*stew If the plaintiff in error bad obtained a verdict, it 

» stewart would not have been competent for the defendant to 

& Porter, ‘ sa 

141. object that there was no issue, because the failure to 
continue the pleadings, resulted from his neglect: 
and if is settled by this Court, in Cast/eherry vs. 
Pearce,’ that a party emitting to plead, shall not a- 
vail himself of bis omission,‘on error. 

The judgment is reversed and the cause remanded, 
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VANDEGRAAFF ect al. versus MEDLOUK. 


QUESTION IN THIS CASE. 


As tothe power of Chancery, to decree to a mortgagee 
the proceeds of G policy 9 of msurance, } (fected on the 
morlgaged properly. 


1, Chancery has no power to decree to mortgagees, the pro- 
ceeds of a policy of insurance, effected by. the mortgagor, 
on the mortgaged property, where the same has been destroy- 
ed by fire---no covenant existing in the deed, as to the insu- 
rance. 


In this case, a bill in Chancery was filed in the 
Circuit Court of Tuskalvosa, against Medlock, by 
the plaintiffs in error, for the purpose of controiling 
the proceeds of a policy of insurance, which the de- 
fendant had effected upon certain real estate, situate 
in the town of Tuskaloosa. So much of the facts, 
as. are material to be stated here, showed that the 
property insured had been purchased by the defen- 
dant, of the complainants; and that, to secure the 
payment of the purchase money, the said Medlock 
had executed his deed of mortgage of the property 
in question, tothem. The mortgage deed was gene- 
ral and: contained no covenant, stipulating an insus 
rance, oran assignment of it. Afier the execution of 
the mortgage, and before payment of the purchase 
money, the buildings situate upon the premises, were 
insured by Medlock ; ; and subsequently were‘destroy- 
ed by fire. 

The object of the bill was to enjoin Medlock from 
receiving from the insurance office, the proceeds of 
the policy; and to seek an application of it to the 
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complainants’ debt. And they alleged in their bill, 
that Medlock was insolvent; and the property mort- 
gaged, so depreciated by the destruction of the build- 
ings, as to afford no means, by which to secure the 
collection of the purchase money. 

On a general demurrer, the bill was dismissed, at 
the cost of the complainants, and they prosecuted a 
writ of error to this Court. 


Mr. Wilson, for the plaintiffs in error; Mr. Ellis, 
Mr. Peck and Porter, for the defendant. 


Hopkins, J.—The question in this case is, have 
the plaintiffs in error, who are mortgagees, a right, 
in a Court of equity, to the proceeds of a policy of 
insurance agaiust fire, effected by the mortgagor af- 
ter the mortgage was made, which contains no cove- 
nants that he should insure ? 

The facts relied upon to support this right, which 
they claim, are, that after the execution of the mort- 
gage, that was made to secure the purchase money 
of the mortgaged premises, which the plaintiffs had 
previously sold and conveyed to the mortgagor, the 
houses were burnt down—an event that so greatly 
diminished the value of the estate, that the mort- 


_gage ceased to be an adequate security for the pur- 


chase money, and that the mortgagor was insolvent. 

The mortgagor is not entitled to receive from the 
insurers any thing in the nature of proceeds of the 
houses which were burnt; but the proceeds of the 
policy, which is a different thing. He was bound 
to pay the purchase money, though the value of the 
estate might be reduced so low, by fire or any other 
cause, as to become merely nominal. He effected 
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the insurance at his own expense, and the proceeds 
of the policy, when he shall receive them, will not be 
the value of the estate, or any. part of it, which he 
had disposed of to another person, but a substitute 
for the value, that he had provided by his own con- 
tract. ‘This ‘substitute will have been procured with 
his own money. When the insurers shall pay the 
loss, they will have received no part of the conside- 
ration of the contract, upon which they may pay, 
from the mortgagees, or from the mortgaged estate, 
but the whole of it from the general means of the 
mortgagor. For the mortgage, the plaintiffs gave a 
consideration, but none for the policy of insurance. 
It is well settled that a policy of insurance is a dis- 
tinct independent contract between the insured and 
insurers, and third persons have no right either in a 
Court of equity, or in a Court of law; to the proceeds 
of it, unless there be some contract or trust, express 
or implied, between tie insured and third persons. 
If there were a covenant in the mortgage, on the part 
of the mortgagor, that he would insure, and in case 
of a fire, pay the proceeds of the policy, if he failed 
to pay the debt, to the mortgagees, it would create an 
express trust in their favor upon the policy, anda 
bare covenant of the mortgagor to insure the premi- 
ses might make an implied trust for them.” As there 
are no such covenants in the mortgage, and no other 
contract on the subject between the parties, the case 
is one, in which the mortgagor has obtained a con- 








> 


@ Hughes onInsurance, 39, 40—Ellis on Insurance and Annuities, or 12th 
No Law Library, 81, 82, 155, 156, (in brackets)—16th No. Law Library, 
131, 132, top page—8 English Common Law Reports, 175, 176, 177—2 English 
Common Law Chancery Reports, 74—4 Taunton, 380--17 Vesey, 329~1s ib, 
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tract with his own money, and a Court of equity has 
no more control over the proceeds, ‘o which be may 
be entitled, than it has over any other debt due to 
him. If he be insolvent, his other creditors have as 
just a claim tothe proceeds of the policy as the mort- 
gagees. - But no creditor could make them liable by 
the aid ofa Court of equity, to satisfy his demand, 
who had, not. before he*filed his bill for the purpose, 
obtained a judgment at law upon ihe demand, sued 
¢ 4Johns. Ot execution, and pursued the latter to every availa- 
ep 67h. ble extent at law.* 
Let the decree be affirmed. 


Cotuier, J.—I awarded the injnnetion in this case; 
consequen‘ly do not join in the opinion—but [, by no 
means, dissent from ils reasoning or conclusion. 
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CUMMINS versus COLGIN.* 


QUESTION IN THIS CASE. 


The statute of limi'ations—how affected by previors 
adjudication. ; 


1. The 10th section of the act of 1802, ‘‘for the limitation of ac- 
tions,”’ &c.t does not embrace within its letter, or the equity 
of its construction, a case, where a plaintiff seeks to recover 
the amount of a promissory note, which, as defendant toa 
previous chancery cause, (between the same partiés,) he had 
relied on, as an off-set; but which had been disallowed, and a 
decree rendered against him. 

. In suchycase it was held, that notwithstanding the chancery 
decree professed not to prejudice the right of action on the 
note; yet it could not restrain the right’ of the party to the 
plea of the statute of limitations. 


SS) 


In this case, an action of assumpsit was brought, 
by the plaintiff in error, in Suater Cirenit Court, 
against the defendant, adminisirator of Irby. ~The 
cause of action Was a promissory note, executed by 
Irby, in his life-time, to one Comegys, and, by the 
latter assigned to the plaintiff 

In defence to the action, the defendant pleaded— 
first, non-assumpsit; secondly, that the claim was not 
presented for payment, within the time prescribed 
by law; thirdly, 2on-assumpsit tufra sex annos; fourth- 
ly, actio non-accrevit infra sex annos. The plaintiff 
joined issue upon the first plea; and to the rest re- 


pled, specially. 








* For the report of the case between the same parties, alluded to, in this 
cause, see Porter’s Reports, vol. 1, p. 148 
t Aiken’s Digest, page 271, 676. 


3 v. P. 50 
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The replication to the fourth plea, (applied also to 
the third,) averred, that the said defendant, as the 
administrator of the said Irby, had exhibited his bill 
in Chancery against the said plaintiff, as surviving 
partner of the said Irby, praying a full account of all 
partnership transactions, existing, beforetime, between 
the said Irby and the said plaintiff. ‘That among 
other things, the said plaintiff insisted, in that cause, 
to have allowed to him, the amount of the note, sued 
on in this action, as an off-set to the demands 


_ ‘of the defendant. And he further averred, that 


when the said cause in Chancery came on to be 
tried, the amount of the said note, by the decree of 
the Chancellor, was disallowed to the plaintiff, upon 
the sole ground, that the said note went into the pos- 
session of the plaintiff, after the filing of the said 
defendant’s bill: that, afterwards, for the purpose of 
revising supposed errors in the said decree, the same 
was taken to the Supreme Court, where it was or- 
dered, adjudged and decreed, among other matters, 
that the decree of the Chancellor below, upon the 
matter of the said promissory note, should be affirm- 
ed ; but without any prejudice to the plaintiff’s right 
of action, against said defendant, upon said note afore- 
said. And the plaintiff further averred, in his repli- 
cation, that the said present action was commenced 
within one year, after the final decree in the Su- 
preme Court was rendered ; and all this he was rea- 
dy to verify, &c. 

To the matters contai.ed in this replication, the 
defendant demurred ; which demurrer was sustain- 
ed by the Court, and judgment rendered for the de- 
fendant, Colgin. 
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A writ of error was taken to this Court, and the 
judgment on demurrer, assigned as error. 

e 

Ellis and Peck for the plaintiff in error—Stewart 
and Thornton, contra. 


Hopkins, J.—The action in this case is assumpsit 
onanote. One of the pleas of the defendant is the 
statute of limitations, to which the plaintiff replied, 
that prior to the commencement of his action, the 
defendant had filed a bill in a Court of Equity a- 
gaint him; that he had sought, in that suit, to ob- 
tain the allowance of the note, in abatement of the 
defendant’s demand ; but that, although it was ad- 
mitted by the decree, which was made in the cause, 
to be due, it was disallowed, upon the ground, that 
the plaintiff’s right on it could not be enforced, by 
that Court. That, upon the removal of the cause, 
into the Supreme Court, by writ of error, the decree 
was affirmed; but the latter decree, declared the de- 
cree of the Circuit Court, was affirmed without pre- 
judice to the plaintiff’s right of action, against the 
defendant, on the note. The replication contains al- 
so an averment, that the plaintiff commenced his 
action within one year next after the decree of the 
Supreme Court. On ademurrer to the replication, 
judgment was rendered for the defendant. It has 
been contended, for the plaintiff, that his action is 
maintainable, upon an equitable construction of the 
section of the statute of limitations, which provides, 
that if in any of the actions specified in any of the 
preceding sections of the act, judgment be given for 
the plaintiff, and the same be reversed by writ of 
error; or, if a verdict be given for the plaintiff and, 
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upon matter alleged. in arrest of judgment, the judg- 
ment be given against the plaintiff, then the said 
: plaintiff, his heirs, executors or administrators; as 
the case shall require, may commence a new action, 
within one year afier such judgment reversed, or gi- 
_ _ - ven against the plaintiff, and not after.* 
* Aik. Dig. , ae , : , 
271 All the actions specified in the_preceding sections 
of the act, are actions at law. 
If the prior suit, stated in the replication, had 
, been at law, the action, in this case, is not within the 
words of the exception. The decree, in relation to 
the note, which the Circuit Court made, was not for, 
but against the plaintiff. 
The obvious reason, for making the exception, in 
’ the statute, was, that the risk, toa defendant, of hav- 
ing the evidence of his defence lost or destroyed, by 
the lapse of time; could not be much greater, in 
cases within the exception, than tt. had been, before 
the judgment was rendered, which was afterward 
reversed or arrested. Upon the same reason this 
Court has determimed, that if the bar of the statute, 
be not complete at the death of one entitled to an 
action, his executor or administrator shall have a 
right to it, f it be commenced within twelve mouths 
from the time of his death; although the bar of the 
statute would have been perfect, before the expira- 
tion of the twelve mouths, if he bad lived. The 
case was held to be within the equity of the excep- 
ent, tion. ; 


Years frequently elapse, after the commencement 
of a suit in,Chancery, before its termination—even 
in a case finally heard, without proof, and dismissed, 
for want of jurisdiction. The hazard to the evi- 
dence of a defence would be greatly increased, by 
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admitting an action, for a matter that a Court of 
Equity had previously dismissed, for want of juris- 
diction, to, be within the equity of the exception ; 
and, to allow it to be so, would often defeat the ob- 
ject of the statute. 

We think, if a decree should be made for a com- 
plainant, which was afterward reversed ‘by this Court, 
for want of jurisdiction, in the Circuit Court, of the 
subject, that the time which elapsed, while the suit 
was pending, would enter into the bar of the sta- 
tute, which might be relied on, against a snbsequent 
action at law, for the same thing. 

The declaration, in the decree of this Court, that 
the decree was made, without prejudice to the plain- 
tiff’s right of action, against the defendant, on the 
note, was probably unnecessary. The opinion of 
the Court, which preceded the decree, showed there 
was no decision against the justice of the note; and 


the declaration was intended only as evidence, that’ 


there was no such decision. To allow it any other 
effect, would be to,assert power in this Court, or a 
Court of Equity, to dictate toa Court of law, what 
judgment it should render on the note. 

No Court of Equity has attempted to restrain the 
defendant, from relying upon his plea. Whether 
such a Court have power,to do so, as‘ was contend- 
ed by the counsel for the plaintwf, we think it unne- 
cessary now to determine. 

If the plaintiff had been prevented, by an injunc- 
tion, frdém asserting his right, which is a legal ene, 
at law, the time, during which the injunction was 
continued, could not contribute to the bar of the 
statute. 

Let the judgment be affirmed. 
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GREER versus McGEHEE. 


QUESTION IN THIS CASE. 


Points of practice in relation to continuances of cau- 
Ses, &C. 


1. All causes not tried, or otherwise disposed of, during aterm, . 
stand continued of course ; and it is not necessary to have 
entered a special order of continuance in each. 

2. Where a cause was continued, on an agreement to try it 
in a special mode, at a designated term, it was held error to 
try itin that mode at a term subsequent to the one agreed 
upon. 


Assumpsit in Tuskaloosa County Court,on a note 
of hand, executed by Greer. The writ -was issued 
to June term, 1829: and at December term, 1831, 
entries were made upon the record, of the following 
effect—“ In the case of McGehee, use McGehee vs. 
myself, in the County Court of Tuskaloosa county, 
I agree that it shall be tried on its merits, at the 
June term of the said Conrt, 1832, waiving the plea 
of the statute of limitations, on the condition that the 
plaintiff agree toa continuance thereof; and posi- 
tively to try it atsaid term: the trial to be before 
George Starr and H. Perkins, and a third individual 
to be chosen by these two, in the place of a jury ; 
evidence out of the state, to be taken by interrogato- 
ries—15 December, 1831.—Robert Greer.’ “TI a- 
gree to the above condition on the part of the plain- 
tiff, 15 December, 1831, Geo. W. Crabb, attorney for 
plaintiff.” ; 

At December term, 1852, it appeared, that the 
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parties came ; and the defendant having objected to 
a trial at said term, on the ground, that the terms of 
said agreement of December term, 1831, had not 
been complied with ; the Court overruled his objec- 
tion, and the cause was tried under the said agree- 
ment, and by the said special jury; who gave a ver- 
dict for the plaintiff; and judgment was rendered ac- 
cordingly. 

A writ of error having been taken to this Court, 
it was insisted, among other matters, by 


Stewart and Thornton on the part of the plaintiff 
in error—first, that there had been a discontinuance; 
second, that the Court erred, in trying the cause, un- 
der the special agreement, at December term, 1832. 

Crabb, contra. 


Hircucock, C. J.—This was an action of assump- 
sit, brought by the defendant in error in the County 
Court of Tuskaloosa county, returnable to the June 
term, 1829, of that Court. The cause was continued 
from term to term until December term, 1831, when 
an agreement was made to the following effect, to- 
wit; “that it (the cause) should be tried on its merits 
at the June term, 1832, of said Court, waiving the 
-plea of the statute of limitations, on the condition that 
the plaintiff agree to a continuance thereof, and po- 
sitively to try itat saidterm. ‘The trial to be before 
George Starr and H. Perkins, and a third individual 
to be chosen by those two, in the place of a jury: 
evidence out of the State to be taken by interrogato- 
ries.” 
The cause was not tried at that term, and no entry 
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of record was made, either of a general continuance 
of the cause, or of the agreement above alluded to. 

At the December term, 1832, the cause was tried, 
by order of the Court, under the agreement ; the ar- 
bitrators above named, together with one Johnson, 
chosen by them, acting as a jury; the plaintiff in er- 
ror objecting to the trial; and a verdict and jndgment 
was rendered against the defendant. 

Two errors are assigned and relied on, to reverse 
the judgment. First: that the cause was disconti- 
nued at June term, 1832—there being no order of 
continuance, ~ Second: that there is no verdict on 
which a legal judgment can be sustained. 

In relation to the first assiguiment,.it is sufficient 
to remark, that by law, all causes not tried, or other- 
wise disposed of, at each term, shall stand continued, 
of course, to the next term. It is not necessary, 
therefore, to have any order of continuance entered, 
in-each case; it isonly necessary, that no disposi- 
tion appears to have been made of the case. 

2. But we think there is error in the. second as- 
signment. The agreement totry the cause by three 
jurors, was confined to the June term, 1832; beyond 
which time the defendant was not bound io try it in 
that manner. After that term, the cause stood as 
every other on the docket—to be tried in the ordi- 
nary manner. To have bound the defendant, it 
should appear by the record, that a continuance of 
the terms of the agreement had teen made at the 
June term, 1832. - 

Let the cause be reversed and remanded. 


CotuieR, J. not sitting. 
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HOOPER versus PAIR. 


QUESTIONS IN THIS CASE. 


As to evidence, in cases of the trial of right of pro- 


perty. 
Rendition of costs against the sureties of a claimant. 


1. The claimant of property, levied on under an execution, can 
not impeach the fairness of the judgment, on which the exe- 
cution issues, by evidence that it was fraudulently obtatmed. 

. A judgment, and proceedings under it, obtained by confession 
or default, against one whose property is subsequently levied 
on, under execution in favor of a stranger, form.no evidence 
against the latter, in proceedings to try the right of property, 
to show the fairness of the debt, upon which the claimant ob- 
tained the first judgment. 

3. In proceedings to try the right of property, levied on, under 
execution, judgment for costs cannot be rendered against the 
sureties to the bond given by the claimant. 

4 


tS) 


This was a proceeding in the Circuit Court of 
Tuskaloosa, for the purpose of trying the right to 
certain slaves. ‘The slaves had been levied on, un- 


der an execution issued upon a judgment, in favor . 


of William Pair, as of the property of Obadiah 
Hooper; and were claimed by John M. Hooper. 
On the trial, after the plaintiff in execution had 
closed his testimony, the claimant proposed showing, 
that the judgment on which the execution bad issu- 
ed in favor of the plaintiff, was obtained by fraud; 
in ihat, in the cause of action therein, was a cove- 
nant, wherein the said Obadiah Hooper had stipula- 
ted to make titles to certain lands: and the effect of 
the testimony was to show, that the covenant had 
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been performed ;' and that the said Pair had receiv- 
ed the titles, and was in peaceable possession of the 
land. But the Court.refused to admit this evidence, 
and the claimant excepted. 

The claimant, John W. Hooper, for the purpose 
of sustainiag his claim, then offered, as evidence, 


: transcripts of records of judgments obtained by con- 


fession and default, against the said Obadiah Hoop- 
er, under which he, the said claimant, had purchased 
the slaves in question, at a sale made by a sheriff, 
by virtue of the said judgments. In reference to 
this testimony, the Court instructed the jury, that a 
judgment by confession or default, #8 n offered 
in evidence against a person, neither a party or pri- 
vy to it, was not, of itself, evidence of indebtedness, 
on the part of the defendant in the judgment: and 
that it was necessary to show, by some extrinsic 
proof, that the defendant in execution was indebted 
to the claimant. 

On this state of facts, a verdict finding the slaves 
subject to the execution, was rendered; and a judg- 
ment for costs was entered against the claimant and 
his sureties to the bond. 

The claimant took a bill. of exceptions, and by a 
writ of error, removed the cause to this Court. 


Ellis & Peck, for the plaintiff in error; Welson and 
Crabb, contra. 


Hopkins, J.—The first question presented by the 
record, in this case; is, has the claimant a right, up- 
on the trial of the right to property, to prove that 
the judgment of the plaintiff in execution, had been 
fraudulently obtained by him? Into the comptén- 
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cy of such evidence to procure any:remedy which 
the common law or Chancery might have afforded 
to the claimant, if he had not resorted to the proce-. 
dure allowed by the statute law, it is not necessary, 
now, to inqulre. 

The statute, under which the issue between the 
parties was made, directs, that it shall be so formed 
as to try the right of property ; and the issue in the 


case, was, that the property was, at the time the le- 


vy of the execution was made upon it, subject to the 
satisfaction of the execution.* The statute neither*A 


168 


authorises an issue which would, nor does the one in 
the case, question the regularity or justice of the 
judgment of the plaintiff in the execution. A ver- 
dict upon such an issne, must be, that the property 
belongs either to the claimant, or is subject io the 
execution against the defendant. The right of nei- 
ther depends upon the judgment: neither claims 
the property under if. At the time of the trial of 
the right to the property, the judgment was a link 
in no one’s chain of title to it. hat the judgment 
was just, neither the law nor the issue, required the 
plaintiff to litigate, or authorised the claimant to in- 
quire of. The admission of the evidence, which the. 
claimant offered, to show that it had been fraudulent- 
ly obtained, would have violated the settled rule, that 
requires all testimony, not pertinent to the issue, to 
be rejected. 

We shall next inquire of the correctness of the in- 
struction of the Circuit Court, to the jury, as to the 
effect of the evidence of the claimant which was of- 
fered and admitted. 

The evidence consisted of a transcript of a record 
of a judgment by confession, of a Court in the State 
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of Tennessee, in his favor, against the defendant in 
execution—a judgment, founded upon that rendered 
for him, by a Court of this State, by default, against 
the same defeadant—an execution, which issued up- 
on the latter judgment, and a sale.of the property, 

by the sheriff, who levied the execution, to him.— 
upon this testimony, the Court instructed the jury, 
that a judgment by confession or default, was no evi- 
dence against the plaintiff in execution, who was” 
neither a party nor privy to it, that the defendant 
in execution was indebted to the claimant, when such 
judgment was rendered. ['rom the commencement 
of the first suit, to the ewd of the second, and the 
termination of the matter, in the sale of the proper- 
ty by the sheriff, no inquiry was; or could have been 
made either by the Court in Tennessee, or in this 
State, into the existence of the debt, alleged to be 
due from the defendant in execution, to the claim- 
ant. In one Court, it was confessed—in the other 
it was demanded ; and the defendant did not appear 
to deny it. If the claimant had made title to the 
property. through a bill of sale, from the defendant 
to him, which acknowledged the payment, by him, 
of an ample consideration, such an instrument, with- 
out proof, by a witness, that the consideration had 
been paid, or the payment of it secured, would have 
been no evidence against the plaintiff, of title in the 
claimant. A judgment, execution, and a sale, un- 
der the latter, form a mode of transferring property, 
from the defendant to the judgment, to the purchas- 
er under the execution; but, as no point was tried, 

in the cause; the judgment, though it is conclusive 
evidence, against the defendant to it, that it was for 
a just demand, is no better proof against the plaintiff 
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in execution, than a bill of sale, without the testimo- 
ny of a witness, that it was made upon a valuable 
consideration would be. In this transfer, the know- 
ledge of the consideration for it, or the want of one, isas 
exclusively confined to the parties, as it would be, if 
the property had been sold by the defendant in execu 
tion, to the claimant, in the absence of all persons, .pohertson 
who might have been witnesses. ag 
We think there was no error in the instruction.® shall, 179. 
But the Court erred, in rendering a judgment for 
the costs, against the sureties of the claimant. 
Let the judgment be reversed, and the proper 
judgment be rendered, against the claimant. 


. CoiuierR, J., not sitting. 
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LINDSAY versus KING. 
QUESTION IN THIS CASE 


As to a levy upon property, the claim to which has 
been tried under execu 


1. Property levied on under execution, and claimed by third 
persons, under the statute, (the right of which is found against 
them,) cannot be subsequently levied on by virtue of a judg- 
ment, obtained against the claimants and their sureties, on 
their bond to re-deliver. 


ad error from oe Circuit Court 
levied on under an ex- 
ecution, in favor of ‘Edaaund Kine, issued to the she- 
riff of Talladega county, as of the erty of Lucy 
Carlton, the same were claimed by the plaintiff in 
error, under the statute 

On the trial of the right of property the plaintiff ° 
in execution, in order to establish the right of levy, 
produced in evidence an execution against Lucy 
Carlton, and Robert Carlton, issued from the Circuit 
Court of Bibb; and which emanated from a judg- 
ment obtained in that Court in 1534. This judg- 
ment was founded on a bond, executed by one Isaac 
Carlton and the said Lucy, conditioned to deliver to 
a certain: officer, slaves (part of whom included the 
present in santieh) which ‘had been levied on as of 
the estate of one Thomas Carlton, a claim to whic 
had been interposed by Isaac and Robert W. Carlton; 
and to which bond the said Lucy was.the surety. 
This claim, after trial, was determined adversely to 
the claimants; and the judgment was founded upon 
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the non-delivery of the slaves, as stipulated in the 
bond. The defendant quently bad an 
execution levied, under this judgment, upon part of 
the slaves which had before been where on as of the 
property of ‘Thomas Carlton; and to try the right of 
which, (they being in the possession of Lindsay,) 


r ge 
1S 


this proceeding was instituted. The claim was de- 
termined in favor of the plaintiff in execution ; and 
a writ. of error, founded upon a bill of exceptions, 
brought the case into this Court 

The only question was, whether the p ropet ‘ty, the 
claim to which, under execution swale’ Thomas 
Carlton, had been determined against the claimants 
aud thoir surety, could be levied, by virtue of an ex- 
ecution issued on the judgment, obtained against the 
latter on their bend, to re-deliver the property 
claimed. 


Ellis & Peck aud P. Parsons for the plaintiff in er- 
ror; Mardis, contra. 

Couuier, J.—The defendant in error obtained se- 
veral judgments against Thomas Carlton, in the Cir- 


+ 


4 


cuit Court of Bibb county. mxecu tions were issued 
and levied on several slaves, \ 1 Isaac S. and Ro- 
bert W. Carlton claimed as their property: the right 
being tried and found against them, they prosecuted 
an appeal; and a bond was esi by Isaac S., and 
Lucy Carlton as his surety—conc — to pay da- 
mages, and re-deliver the property, if the right should 
be found against the claimants in ots Circuit Court. 
The claimants being again unsuccessful, and failing 
to return the slaves, pursuant to the condition of the 
bond, a suit was brought for the breach, against Lu- 
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cy Carlton, in the Circuit Ceurt of Bibb. Judgment 
being obtained, she sued out a writ ‘of error to this 
Court, with Robert W. Carlton as her surety;, which 
judgment being here affirmed, execution issued from 
the Circuit Court to the sheriff of Talladega against 
the estate of Lucy and Robert W. Carlton, and was 
levied on one of the slaves (and her child) which had 
been levied on to satisfy the execution against ‘Tho- 
mas Carlton. The property was claimed by the 
plaintiff in error, and atrial had in the Circuit court 
of Talladega, and a verdict and judgment. against 
him ; from which he prosecutes his writ of error to 
this Court. 

The first question naturally suggested, is this— 
can the slaves in controversy, because of the con- 
demnation of the mother, to satisfy the execution 
against Thomas Carlton, be made subject to an exe- 
cution against Robert W. and Lucy Carlton, whose 
right has been negatived by a verdict and judgment? 

“There i is no pretence that Thomas Carlton, by any 
act of his, has transferred the slaves in question, to 
the defendants in execution ; nor is it insisted that 


they have acquired a title to them from any other 


source. But the law, operating silently, yet effici- 
ently—has_ vested, as it is argued, in Isaac S. and 
Robert W. Carlton, (and of consequence, in Lucy 
Carlton, who comes in as surety of Isaac 8.) from 
the very moment of time there was an adverse deter- 
mination of their claim, an interest in the slaves, 
which rendered them liable to be sold as their pro- 
perty, to satisfy the execution of the defendant in er- 
ror.. This argument is founded upon the supposi- 
tion, that as judgment has been rendered against 
them on their claim of property, they should have 
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the property to enable them to satisfy that judgement. 
Without intending to deny that the property is pri- 
marily liable to satisfy the judgment against Thomas 
Carlton, and that, even in favor of these claimants— 
we are sure that the doctrine of transfer, by opera- 
tion of law, has been pushed, in argument, quite be- 
yond the authority of any principle or decision, of 
which we are aware. 

The fiert facias directs the sheriff, that of the 
“ goods and chattels, lands and tenements, he cause 
to be made,” &c. If by the judgment, subjecting 
the property to the satisfaction of the execution of 
of the defendant in error, these claimants aequir- 
ed an interest in the slaves, which would authorise 
them to be levied on as their ‘ goods and cliat- 
tels,"—would they not be subject to seizure, to 
satisfy judgments obtained by their general credi- 
tors. We are inclined to think that-snch would be 
the result (at least at law) from the recognition ofthe 
principle, which is essential to the success of the de- 
fendantinerror. It issufficient to state such a con- 
sequence, to persuade us the principle is not main- 
tainable. 

If it were posszble for Robert W. and Lucy Carl- 
ton, to acquire such an interest in these slaves as to 
make them subject to satisfy their debts, surely that 
interest could only be created by the satisfaction of 
the judgment against Thomas Carlton. Until this 
has been done, there is no act of theirs which could 
pass to thera tangible right. 

In the case of Mulls, et a/. vs. Wall‘ams,* the doc- 


trine of equitable lien was extended quite as far as*/ar.Term 


we feel authorised to carry it. In that case there was 


3 v. P. 52 
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a claim of property, and the claimants were unguc- 
cessful: they satisfy the judgment—the property is 
then levied on and sold to satisfy the execution a- 
gainst defendant in execution, and several other exe- 
cutions against him: a rule is entered against the 
sheriff, when the question as to the appropriation of 
the proceeds among the judgment creditors, is brought 
up. The Court say—“ the execution was suspended 
in its operation, on the property levied on, but it lost not 
the lien acquired. It was not superseded, and might, 
at the same or any other time, have been levied on 
other property for satisfaction.” Further—* the ex- 
ecution could haverun fromthe County Court against 
all the property of the defendant, until it was satis- 
fied. Thereis noquestion, but when it was levied first 
on the slave Melinda, it acquired a claim to satisfac- 
tion as far as the proceeds of the sale of her would 
have went. ‘This was prior to the lien of any other 
of the executions. A majority of the Court believe, 
that the lien there acquired, was not lost by the trial 
of the right of property.” The Court there deter- 
mined, that the.claimants having satisfied the judg- 
ment against them, are subrogated to the rights of 
the plaintiff in execution, and seem to consider them 
as occupying an attitude similar to sureties; and 
that an unsuccessful claimant of property who has 
satisfied the judgment against him may avail him- 
self of an execution against the defendant for his own 
indemnity, and subject the property, the title to 
which has been controverted, in preference to other 
judgment creditors—unless the lien of that 7. fa. 
has been lost. But in that opinion, there is not the 
most remote intimation that the property could be 


reached in a case situated as the present. And 
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whether we consider the question now presented, 
upon principle, or with reference to authority, we 
are convinced that the slaves in question, can not 
be reached by an execution against Robert W. and 
Lucy Carlton, and thatif defendantin error would 
litigate the right to them, he should sue out a _fiert 
Jucias against the estate of Thomas Carlton. 

The view which we have taken, being decisive of 
the right of the defendant in error, to subject the 
slaves to sale in this proceeding. We decline ex- 
amining the exceptions to the instructions given to 
jury. 

The judgment is reversed. 
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THE STATE exrc]. DRIVER. et al. rersus THE COMMISSIONERS of 
Koads.and Revenue of Talladega. 


QUESTION IN THIS CASE. 


Relative to mandamus, directing the establishment of a 
Jerry. 


1. A peremptory mandamus will not be awarded against an infe- 
rior tribunal, directing it to grant a right, under a statute, to 
which the party applying has not entitled himself. 

2 So, where one sought to obtain, from the Cotirt of Commis- 
sionscf Revenue and Reads, a license to a ferry, (under the 
17th section of the act of 1821,) and the petition showed that 
he was not the owner of the soil, on both sides the river; and 
that a ferry had been already established by a proper tribunal; 
it was held, that this Court would not reverse an order of the 
Circuit Court, refusing to grant a mandamus. 


In this case a relation was filed, in Talladega Cir- 
cuit Court, in the name of the State of Alabama, by 
Driver and others, praying a mandamus to the Court 
of Commissioners of Revenue and Roads, of that 
County, to compel the issuance of a license to the re- 
Jators, for a public ferry. The petition set out, that 
the relators were the owners of a certain fraction of 
land, situate upon the eastern bank of the Coosa ri- 
ver; that there were two public roads in that vicini- 
ty, one immediately on the upper, and the other on 
the lower side of the Talladega creek, which passed 
thronel: said fraction, to the said river, Coosa; that, 
on the western side of said river, Coosa, directly op- 
posite said fraction, a public road, called the State 
road, leading from Tuskaloosa County to Kemulgee, 
met the said river. That no license; to establish a 


public ferry, had been granted by the proper autho- 
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rity ‘of Talladega County, on or across said river, 
where said road meets said river, nor within two 
miles of said road: that the public convenience re- 
quired that a public ferry should be established at 
that place. That, as the owners of the land, on the 
eastern bank of said river, the relators, believing 
themselves entitled to a license, to establish a ferry, 
from the eastern bank of said river, made a written 
application to the Court of Roads and Revenue of 
said County of Talladega, for the necessary order.— 
That said Court, at the hearing of the application, = * 
determined that they had no authority to grant the 
license prayed for, because a ferry, if there granted, 
would be within two miles of one already establish- 
ed by the Court of Commissioners of Roads and 
Revenue, for Shelby County—and so, rejected the 
relator’s application. The petition closed with a 
prayer of process, to compel the said Commissioners 
to grant the licence or answer at the next term of 
the Court, &c. Upon the filing of the relation, the 
Circuit Court granted an order, conforming to the ) 
prayer of the petition. 
At the ensuing term of the Circuit Court, the | 
commissioners, in obedience to the said order of the 
Circuit court, filed their answer to the relation, set- 
ting out, that, upon an investigation of the said ap- | 
plication, it had been made to appear to said court, 
that the court of commissioners of roads and reve- 
nue, for the county of Shelby, had established a li- 
. censed ferry, at said place, alluded to, in the apptica- 
tion of said relators: and that, according to their 
construction of the statute, they had no authority to. 
grant a license to the said relators. 
The Circuit Court, upon the considerafion of this 
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answer, overruled the motion for a mandamus: and 
a writ ‘of error was thereupon taken, by the relators, 
to this Court. 


Elis & Peck, for the plaintiffs in error; Mardis 
and Chilton, contra. 


Hircncock, C. J.—This is 2 writ of error from the 
Circuit Court of Talladega County, to a judyment of 
that Court, refusing te award a peremptory manda- 
mus to the Commissioners of roads and revenue of 
said County, directing them to grant to the relators, 
a license for a public ferry, over the Coosa river, at 
the mouth of the Kemulgee creek, in said county. 

The petition is filed in the name ofthe State, at the 
relation of E. M. Driver and others, stating that the pe- 
titioners became the owners, in Jan’y, 1834, of a frac- 
tion of land, immediately upon the eastern shore of 
the Coosa river, embracing the eastern bank of said ri- 
ver, to the water’s edge. That there are two public 
roads passing through said land—the one on the up- 
per, and the other on the lower side of the Kemul- 
gee or Talladega creek, at its junction with the Coosa. 
That there is, on the western side of the Coosa, im- 
mediately opposite the said roads, on the eastern side 
of the river, a public road, called the State road, 
leading from Tuskaloosa county to said Coosa river. 
That no license to establish a public ferry has been 
granted by the commissioners’ cqurt of roads and 
revenue of Talladega county, across said river, where 
said roads meet, nor within two miles thereof. That 
the public convenience requires the establishment of 
such a ferry. That the petitioners, as the owners 
of the land, on the eastern side of the river, are en- 
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lifled, as they believe, to a license, to establish a pub- 
lic ferry, from the eastern bank of said river. That 
they made an application. iu writing, to the Court of 
rouds and revenue for the county of Talladega, at 
the May Term, 1834, of said court, for a license.— 
That they made manifest to said court, at Septem- 
ber term, 1$34, (to which term said pet ep was con- 
tinued,) their title to said land, and allt e other facts 
in their application, as they were sheiat necessary 


to entitle them to the license for the ferry. That’ 


the said Court determined they had no amanenny to 
establish the ferry in the canary of ‘Talladega, upon 
said gree because the same would ine within 
two imniles of a ferry, licensed “ the county court of 
Shelby county, on the western bank of said river— 
and rejected the petition of the relators for that-rea- 
son. 

On this petition, the Circuit court of Talladega 
county, granted a rule upon the defendants, direct- 
ing them, cither to set aside their said order and 
grant the petition, or to show cause for nat so doing, 
at the May Term, 1835, of said court. 

The court of roads and revenue, at the September 
Term of the circuit court, for cause, in answer to 
the rule, state, that upon the investigation of said ap- 
plication, one Louis 8. ‘Tulam, by certian parol and 
record testimony, bate: by Lim, fromy the com- 
missioners of roads and revenue of Shelby county, 
satisfactorily convinced them, that there was esta- 
blished at said place, for which the petitioners had 
made application, a ferry, which said ferry had re- 
ceived the sanction of the legislature of the State 
of Alabama, and the repeated sanction of the legal- 
ly constituted authorities of Shelby county. That, 
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therefore, they, according to their construction of the 
statute, regulating the establishment. of ferries," did 
not consider themselves authorised to grant the li- 
cense applied for, by the relators; upon the filing 
of which, the Circuit court refused to grant the man- 
damus, aud dismissed the petition. 

Many points have been made by the counsel, on 
each side, which have been very elaborately argued; 
to which the court has listened, with attention and 
pleasure. : 

The first and only one, to which the Court has 
found it necessary to investigate, is, whether the rela- 
tors have, in their petition, established a right, in 
‘themselves, to the thing for which they have ap- 
plied? _ This is an indispensable requisite, in appli- 
cations for a mandamus; and without which, none 
will be granted:, 

It was held in the case of Dyer vs. The Tuskaloo- 
sa Bridge Company,° and is admitted here, that “ the 
laying off, regulating and keeping in repair, roads, high- 
ways, bridges and ferries, for public’use and conve- 
nience, is an exercise of the supreme authority of the 
State.” | That upon this grourd the Legislature has 
delegated certain authority to the commissioners of 
roads and revenue in each county; and it is on the 
ground that the proper tribunal has refused to graut 
to the relators, by, as they contend, an erroneous 
construction of these laws, the rights which are se- 
cured to them under the same, that this application 
is made. 

The only provision applicable to this question, is 
to be found in the 17th section of the act relating to 
roads, bridges and. ferries;4 which declares, that 
“when land is owned by the same person, on both 
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sides of a river, over which it may be necessary to 
establish a ferry, such person shall have the ferryes- 
tablished on his land, on both sides, if he desire it, 
unless public convenience would be, thereby, prejudi- 
ced. But if the land of such person is most suitable, 
on one side of such river, and not on the other, then 
the court may establish such ferry, so as to produce 
the most public good, and least private injury; but 
no public ferry shall be established within less than 
two miles, by water, of any ferry already establish- 
ed; unless on a river at, or within two miles of any 
town.” 

To bring the relators within the provisions of this 

section, three things are necessary : first, that they 
should be the owners of the land, on both sides of 
the river; second, that their landings should be the 
most suitable; and third, that no public ferry’ shall 
have been established within two miles, by water, of 
the place, at which they wish to have theirs estab- , 
lished. 
In the case before the Court, the petition shows, 
not only that the relators are not the. owners of the 
soil, on both sides of ‘the river, but that there was, 
at the time of the application, a ferry already estab- 
lished, by the County Court of roads and revenue, 
of the County of Shelby. These two facts being 
admitted, either of them is decisive of this case. 

Without the ownership of the land, on both sides, 
the right can not be exclusive in the relators, in any 
event: and, the existence of the ferry, by order of a 
Court, having jurisdiction of the subject matter, whe- 
ther exercised rightfully or not, is fatal to this appli- 
cation.—It involves an investigation of the rights of 

3 v. P. 53 
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third persons, which can not be questioned, in this 
mode of proceeding. 

There is no prescriptive right to a ferry, in this 
State—the ownership of the land, on the banks of 
our navagable streams, gives none. ‘The condemna- 
tion of the lands through which a public road may 


*Aik. Dig.run, under the 2nd section of the act of 1821,* giv- 


359,§ 13, 


ing the owner com pensation, is all that he has a right 
to claim. This secures the use of the banks, for 
the purpose of the ferry ; and unless the relators can 
bring themselves within the provisions of the 17th 
section of the act above alluded to, they have no 
right to complain. Had there been no ferry estab- 
lished, at the place applied for, and it appeared, that 
there was a pubic road at that place ; and also, that 
‘the ferry applied for, was within the jurisdiction of 
the inferior Court; this Court would have granted 
an order to compel that Court to establish the ferry, 
and granta license; but they would not have direct- 
ed to whom it should issue. ‘This can only be 
done, when the relators shew a right, in themselves, 
to the exclusion of all others. In all other cases the 
Court of roads and revenue is invested with a discre- 
tion, which is not within the revising power of this 
Court, in a proceeding of this kind. 

It is contended, by the counsel for the plaintiffs in 
error, the river being the dividing line, between the 
two Counties of Shelby and Talladega, each Coun- 
ty has a right to establish a ferry, on its side; and 
that, in such a case, the prohibition, that no ferry 
shall be established within two miles, by water, of 
another, does not apply. 

We can not yield to the force of this reasoning. 
The licensing and use of a ferry, necessarily require 
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- 
the use of both banks of a river: and, if one is estab- 


lished, on one side, it excludes the idea of the legiti- 
mate establishment of another, on the opposite side, 
or within two miles, by water, on either side. Whe- 


ther there is not a necessity for further legislation, 


ina case wherea navigable stream divides two coun- ° 


ties, is a question which does not properly arise in 
this case. We, therefore, forbear to express any 
opinion upon it. 

We-place our decision upon the ground that the 
relators have not shewn any right tothe ferry, under 
the section alluded to. Whether the return is suffi- 
ciently explicit; also, whether the discretion, which 
is vested -in the Court of roads and revenue, (admit- 
ting the right to have been made out,) has been exer- 
cised: and, whether a writ of error would not be the 
proper mode of revisal—are questions, we express 
no opinion upon. 

Let the judgment be affirmed. 
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S. and W. BROWN versus JONES. 


rs QUESTIONS IN THIS CASE. 


As to the verification of a plea. 
Relative to a material alteration in a promissory note. 


1. A plea, by two defendants, verified by the oath of one, is a 
sufficient compliance with the statute, requiring a denial of 
the execution of any writing, to be by plea, supported by affi- 
davit. 

2. That matter is pleaded specially, which may be available un- 
der the general issue, is not cause of demurrer. 

3. It is a good plea to an action upon a promissory note, that 
the words “‘ with interest from the date,” have been added 
after its execution, without the maker’s knowledge or consent. 


e 

Jones declared in assumpsit against the plaintiffs 
in error, in Tuskaloosa County Court, upon a pro- 
missory note. The defendants plead a special plea, 
and the general issue. The special plea set out, that 
the said note, after the making thereof, and Without 
the knowledge or consent of the said defendants, had 
been altered or changed, in this, to-wit, by adding 
to the said note, the words, “ with interest from the 
date.” ‘To this plea, there was a demurrer, which 
being sustained, judgment on verdict was rendered 
in favor of the plaintiff, on thé general issue. 


Ellis & Peck for the plaintiff in error—Nooe, contra. 


Cotuier, J.—The plaintiffs in error, to an action 
of assumpsit, in the County Court of Tuskaloosa, - 
pleaded—first, that the promissory note, on which the 
action is brought, after the making of the same, was 
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altered, without their knowledge or consent, by adding 
thereto, the words, “ with interest from the date.” 
Second—the general issue: both of which pleas were 
verified by the affidavit of Samuel Brown. 

The defendant in error demurred to the first plea; 
and his demurrer was sustained. 

The correctness of this decision is the only point 
presented by the assignment of errors; and this in- 
volves these enquiries— 

Ist. Was the plea well pleaded. 

2d. Does it disclose available matter of defence. 

1. It is objected, in as much as both defendants 
below, join in their pleas, that they should be vert- 
fied by both, and that the oath of one of them is an 
insufficient verification. 

The provision of the statute, under which these 
pleas are pleaded, declares, that any writing, (the 
foundation of an action,) whether the same be under 
- seal or not, shall be received as evidence of the debt 
or duty, for which it is given; and that it shall not be 
lawful to deny its execution, unless by plea, sup- 
ported by the affidavit of the party pleading it. 

A literal interpretation of the statute, would doubt- 
less, render necessary the affidavit of all parties unit- 
ing in a plea, to deny the execution of a promissory 
note ; yet we can not believe, that either its inten- 
tion or its language, require us thus to interpret it. 

At common law, the pleas of non est factum, nil 
debet, or non assumpsit, according to the dignity of 
the writing sued on, and character of the action, put 
its execution in issue, and that too without affidavit 
of the truth of the plea. This rule of the common 
law, was found to be, here, productive of great incon- 
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venience, and not slaleacnaitie. of injustice. A plain- 
tiff was obliged to continue his cause, to procure tes- 
timony to prove the execution of the writing sued on 
—a fact controverted only by piea: his counsel from an 
inabflity to continue, was often forced to a non-suit. 
To remedy such a state of things as this, the statute 
was enacted, requiring the plea to be accompanied 
by an affidavit : this aifidayit is required, that it may 

appear prima facie, that the fact of execution is not 
causclessly denied. And this being quite as appa- 
rent where the plea is verified by one, as by all the 
defendants pleading it—we are satisfied that the veri- 
fication of the plea is in compliance with the spirit of 
the statute. 

It is true, that the defence e proposed to be brought 
in under the first a was available under the se- 
cond ; yet it does not follow, that for this reason, the’ 
demurrer was riehtfally sustained. It is well set- 
tled, that a defendant may plead non est factum and 
escrow, together ; though the evidence allowable un- 
der the latter, may be given under the former. And 

*Ala. Rep. this Court, in the case of Tindall vs. Braght,* deter- 


an mined that a party pred plead non est factum gene- 
2 Starkje, Tally, and a special plea, that the name and seal of 
476. _- oneof the obligors have been cancelled without his 
¢] Gallison 5 

69; 5Taun consent. 

707 ; 


& B, ise: 2. By the law, as it once stood, any «ulteration of 
$0, 15 @ deed, even in an immaterial point, (if made by the 
Bost, 20; obligee himself,) avoided it.» But the rule is now 
5Ba02) otherwise. An immaterial alteration by the obligee, 
ceases or a material change by a stranger, has no prejudi- 


bhatwo cial efiect upon the obligee’s rights ; unless he has 
5M&S 223 ssher impliedly or exnreasiy. such 

MOB ae a7, adopted either impliedly or expressly, such act of the 
15 East415 stranger as his own.° 
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Without any particular review of the authorities, 
it is enough to say, that an alteration of a deed, in 
order to its avoidance, must be made in. a material 
point, by the obligee himself, or some one interested, 
or else be adopted by him, if made by a stranger. 
The same rule which relates to deeds, is also ap- 
plicable to promissory notes, and other writings. 
Believing, then, the alteration to be material, and 
the plea to be good, as well as to the manner of plead- 
ing it, asin the matter it discloses—we are of opinion 
that the judgment must be reversed, and the cause 
remanded. , 
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MIDDLETON versus HOLMES. 


QUESTIONS IN THIS CASE. 


A TALL ett tte ta 


Relative to averments in a declaration in trespass, for 
killing a slave. 
: Relative to pleas, in such action. 


1. In an action of trespass, for killing a slave, it is necessary 
to aver, in the declaration, that the party killing, has been 
tried under an indictment for the felony. 

2. It is no defence in an action of trespass, for killing a slave, 

- that the slave fled from the party killing, who, as a constable, 
was, by warrant, endeavoring to arrest the slave, on a charge 
eof having committed misdemeanors. 


en er 


| This was an action of trespass, for killing a slave, 
prosecuted by Holmes, in Pickens Circuit Court, a- 
gainst the plaintiff in error. The declaration was 
in the usual form ; and contained no averment, tiat 
the defendant had been tried by the State, for the of- 
fence. e 
To the action, the defendant plead several pleas, 
Yo one of which the plaintiff demurred. The de- 
fence relied on, in this plea, was, that the defendant, 
being a constable, had received a warrant from a jus- 
tice of the peace, commanding him to arrest the slave, 
on a charge of being at large, without a pass; with 
wearing weapons; and with way-laying the path of 
one Mise. ‘That, in proceeding to arrest the slave, 
under these warrants, he had fled; and that the kil- 
ling had been perpetrated, under these circumstan- 


Re ic eet 


ces. 
The Court sustained the demurrer to this plea; 
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but, instructed the jury, that the defendant could not. 
be permitted to avail himself of the principle of: jus- 
tification, because there was no plea of justification ; 
and because there was no proof, that the slave con- 
templated any act of violence toward the defendant : 
and the jury found for the plaintiff. 

Exceptions, and writ of error, to this Court. 


Wilson, for the plaintiff in error; Edis & Peck, 
contra. 


Hopkins, J. — This was an action of trespass, 
which was brought against the plaintiff in error, by 
Thomas Holmes, for killing his slave. After a de- 
murrer to the pleas of the defendant to the action, 
had been sustained by the Court, a final judgment 
was rendered upon a verdict on the general issue, 
against him. ‘That the Court erred, in the judg- 
ment on demurrer, is one of the errors which have 
been assigned. 

It is an established rule, that, upon a demurrer to 
a defective plea, the Court ought to give judgment 
against the plaintiff, if his declaration be defective 
in substance. All the facts necessary for the main- 
tenance of the action, should be stated in the decla 
ration.* aGCom. Di 

The trespass complained of, consisted in the slay-@ 22,650 
ing of a human being—an act, which is a felony, in** 
legal presumption ; and the excellent policy of the 
law, prevents the person injured, by the trespass, 
from seekiag his own redress, till it shall be ascertain- 
ed and determined, by the proper tribunal, what the 


3 v. P. 5A 
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justice of the State, requires of the accused, for the 
the deed. If the law were otherwise, persons injur- 
ed, would often obtain compensation, for such tres- 
passes, upon an agreement hot to complain of the pub- 
lic wrong; and reparation would be made for the ci- 
vil injury, to escape the justice of the country. 

The trespass was merged in the felony, till the 
party should be tried for it. After atrial, for the fe- 
lony, whether it terminated in acquittal or convic- 
tion, an action could be maintained against the de- 

+12 East. fendant, for the trespass.* 

too No one doubts, but it ought to be stated, in the 

70, declaration, as it is in the one in this case, that the 
slave was the property of the plaintiff. If this 
statement were omitted, it might as well be inferred, 
that the person slain, was a freeman, as that he was 
a slave.. The,legal presumption would be, that he 
was free; the effect of which, upon a demurrer, 
would entitle the defendant to a judgment, on the 
ground, that the plaintiff showed no right to the ac- 
tion. As the right of the plaintiff to the action ari- 
ses from the satisfaction of the demand of the State, 
which can be had in atrial, only, the fact that makes 
the defendant liable to him, is material, for the main- 
tenance of the action, and ought to have been aver- 
red in the declaration. Had the acquittal of the de- 
fendant been stated in the declaration, he would have 
had aright to prove, as a defence, either under a 
special plea, or the general issue, that it was obtain- 
ed by collusion with the plaintiff. 

The declaration, in this case, gave him no notice, 
that it might become necessary to prove the fact, if it 
existed, and to prepare todo so. If the defendant 











JUNE TERM, 1836. 427 





MIDDLETON ts. HOLMES. 





has not been tried for the felony, and should never 
be, he will never be-iable to the plaintiff. If, from 
the facts stated in a declaration, two intendments can 
be made, the one which is against the plaintiff, must 
be made.* Ti, Plead, 

If, therefore, it could, as fairly be inferred, from 54 (€-2) 
the facts in the declaration, that the defendant had 
been acquitted or convicted of the felony, as that 
neither event had happened, the judgment upon the 
demurrer should have been for him, on the last prin- 
ciple, which we have stated. The defendant ought 
not to have been required to try an issue, involving 
facts, that he did not wish to deny, and upon the tri- 
al of it, to have been affected by evidence of other 
facts, which the issue gave him no notice, would be 
proved. 

We have been referred to a case in 2nd Haywood, 
108, in which it was decided, that, in an action of tres- 
pass, for killing a slave, commenced before the trial 
of the indictment for the felony, it might be proved, 
the defendant had been acquitted; and that, upon 
such proof, the plaintiff would be entitled to recover. 
It must be inferred from the decision, that the Court, 
which made it, would not have required the aver- 
ment of the acquittal, in the declaration—as it could 
not have been known, when that suit was commenc- 
ed, whether acquittal or conviction, would be the con- 
sequence of the indictment. If the evidence be 
competent, under such circumstances, the plaintiff 
would be entitled to continue his own cause, until 
after the termination of the prosecution for the of- 
fence, if he could show, that he had used due dili- 
gence, in attending to the latter. 


¢ 
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But we can not yield the conviction of our judg- 
ment, to an opinion not sustained by any authority, 
and supported by no reason. No principle is better 
settled, than that, if it appear, from the declaration, 
that the cause of action accrued after the commence- 
ment of the suit, the defect will be fatal, even after 
verdict., Evidence, which shows that the cause of 
action arose after the commencement of the suit, is 
inadmissible. 

The rule, in relation to declarations upon agree- 
ments, within the statute of frauds, which has been 
relied on, to show the sufficiency of the declaration, 
in this case, has no application. In such cases, it is 
not necessary to allege, that the agreement was in 
writing—that being matter of evidence, only; but, 
it is necessary to allege all the parts of such an agree- 
ment, necessary to give a right of action upon it; 
and if it contain a condition precedent, to be per- 
formed by the plaintiff or a third person, an aver- 
ment of the performance of that, would be necessa- 
ry. The question of the competency of evidence, 
to prove the facts in issue, is distinct from that of 
what allegations are material. 

The pleas, to which the demurrer was taken, con- 
tain no justification for killing the slave. The war- 
rants, upon which the plaintiff in error arrested the 
slave, contain no charge of a felony at common law, 
or under any statute, against him.—They charge 
him with misdemeanors, merely. The warrants 
were copied in the pleas—form part of them, and 
gave Middleton the only authority he showed, to 





*Johnson’s Reports, vol. 3 p 42—vol. 10, ib. p 119—Johnson’s Cases, vol. 2 p 
52—1 Serg’t & Rawle, 202--2 Binney, 287. 
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make the arrest. He was not justifiable in killing the 
stave, who was flying from him, and whose only ob- 
ject was to escape." * Arch. Cr. 
We think there is no error in the instructions of ittien 
the Circuit Court; or in the refusal to give those 49! 117 
which were asked. 
Let the judgment be reversed, and the cause re- 


manded. 


CoL.iER, J., having presided below, did not sit. . 
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ADM’RS OF WIGGINS versus ADM’R OF PRYOR. 


* 


QUESTIONS IN THIS CASE. 


Upon the mode of taking the deposition of absent mit- 
nesses. 
The competency of an administrator to testify as a 
mitness. 
As to parol evidence of a receipt. 
' 


1. In taking the testimony of a witness, residing out of the State, 
it is not essential to file interrogatories in the clerk’s office, 
previous to the issuance of a commission, 

2. A party, seeking such testimony, has his election either to 
file interrogatories; or to propound questions when the wit- 
ness goes before the commissioners. 

3. It is no objection to the reading of the deposition of a witness, 
residing out of the State, regularly taken, that such witness 
has not signed it. 

4. In such case the certificate of the commissioners, that it was 
signed, it not appearing to be so, is not sufficient, apart from 
other circumstances of suspicion, to warrant its rejection as 
evidence. 

5. In an action brought by the administrators of A, against the 
administrator of B, for money received by the latter of the es- 
tate of C ; the administrator of C is competent, in respect of 
interest, to prove the payment by him of the money to B. 

6.-In such case, it was held, that parol proof of the receipt gi- 
ven by B, for the money so received from C’s adm’r might be 
made by him, without the production of the receipt. 


/ 

William Pryor, administrator of the estate of Asa 
Pryor, declared against Wiggins’ administrators, in ° 
Madison Circuit Court, in the action of assumpsit, 
for money had and received, by the defencant’s in- 
testate, to and for the use of the intestate of the plain- 
tiff. The evidence offered to sustain the plaintiffs 
action, was the deposition of a non-resident witness, 
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who was the representative of one Jordan. This wit- 
ness proved that the intestate of the defendants, pre- 
sented to him, the witness, as the administrator of 
Jordan, a note of hand, executed by Jordan, in favor 
of one Cabiness, and by the latter assigned to Pryor, 
the intestate of the plaintiff, and received payment 
thereof; and that said Wigyins, the intestate, observ- 
ed, at the time of so receiving the amount of the 
note, that Pryor had placed it with him for collec- 
tion. That Wiggins then executed a receipt for 
the amount of the note—specifying that it had been 
placed in his possession, for collection. On this 
testimony, a verdict and judgment were rendered 
in favor of the plaintiff, and awrit of error, (on bill 
of exceptions,) taken by the defendants to this 
Court. 


Stewart and Thornton for the plaintiffs in error ; 
Robiuson, contra. 


Coxuier, J.—This was an action of assumpsit, ‘for 
money had and received, in the Circuit Court of 
Madison. 

On the trial, the defendant in error, (who was 
plaintiff below) offered in evidence, the deposition of 
John H. Thompson, taken in the State of Missouri, 
under a commissioner, and notice for that purpose. 
The deposition proved, that the witness, as the admi- 
nistrator of Solomon Jordan, paid to Wiggins, the In- 
testate of the plaintiff in error, the amount of a note, 
“executed by Jordan toa Mr. Cabiness, for sixty dol- 
lars, dated, to the best of his recollection, in June, 
1826; by Mr. Cabiness said note was assigned to 
Asa Pryor: said Wiggins stated, when he presented 
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the note, that Pryor had put it in his hands, request- 
ing him to make collection of Thompson ‘as soon as 
possible.” The witness further deposed, that he paid 
to Wiggins, the principal and interest due on the 
note ; and remarked, that he would take the note to 
Pryor, that it might be receipted in full, and gave 
his own receipt for the money ; in which it is ex- 
pressed that Pryor had put the note in his hands for 
collection. 

To the reading of the deposition, the counsel of the 
plaintiff in error objected— 

Ist. Because it was irregularly taken. 

2d. Because the witness was incompetent, by rea- 
son of interest. 

3d. Because the receipt mentioned in the deposi- 
tion, as having been given by Wiggins, should have 
been produced, or its absence accounted for. 

All which were overruled, and the deposition was 
read to the jury. 

The assignment of errors present for revision, the 
three points of objection taken to the deposition in 
the Court below. 

1. In respect to the first, it has been repeatedly 
decided in this Court, that it is not an indispensable 
requisite to the regularity of a deposition taken ina 
suit at law, to exhibit interrogatories in the clerk’s 
office, previous to the issuance of a commission ; but 
the party has his election to pursue this course, or 
else propound his questions when the witness comes 
before the commissioners for examination. There 
is no statute or rule of practice, which requires a de- 
position to be subscribed by the witness: the com- 
missioners are directed, under their hands and seals, 
to certify it. The fact, that the commissioners has 
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certified to the signature of the witness to the deposi- 
tion, when in truth it has never been signed, apart 
from other circumstances of suspicion, that the paper 
: Offered is spurious, should not have induced its rejec- 
tion; the more especially if the deposition and certi- 
ficate were written on the same piece of paper, or so 
the genuineness of 
the former. 

2. The interest which disqualifies a witness, must 
how- 


be some legal, certain, and immediate interest, 


ever minute, in the vesalt of the 
cord—as an instrument of evidence.2. By 
this test, we discover that tle interest of Thompson, 
is not such, as can render him an incompetent wit- 
It is entirely immaterial to him, so far as his 
neerned, how the cause between 
he record cannot be evi- 


cause, or In the 7€-.9starkie's 
examining Ev. 744 


ness. 
legal rights are co 
these parties may eventuate: 
dence to charge him personally, or as the representa- 


Besides, if it could 


tive of the estate of his intestate. 
against the estate of his in- 


be evidence of a demand 


testate, he oould sa be prejudiced. 


an ad minist 


important to 


It must be un- 


rator, whether he disposes 


of the estate of his j intestate, in the payment of debts, 


‘or passes it to the « 


listributees, 


if he has been honest 


in the discharge of his trust. 


3. It is a general-rule, 
fact is suscep ible of, must 


tence, and its preduction 


Tr i c ] 
son of the rule is founded 
<fant tha 


of 34 pr 
li it were 


better evidence e 

ence is fair, that 

against the party off 

hence the requisition that 
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that the best evidence a 

produced, if in exis- 
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must be offered. Written evidence is esteemed a 
higher grade of testimony than that which exists 
merely in the memory of witnesses, and in general, 
supersedes it. To illustrate the proposition, parol 
proof of the conveyance of property, where there is 
written evidence of the fact, would not be evidence 
in favor of a purchaser against his vendor, unless the , 
non-production of the writing was satisfactorily ac- 
counted for. 

Though the general rule be as we have stated, it 
can not be laid down as a universal rule, that where 
written evidence of a fact exists, all parol evidence 
of the same fact must be excluded. In many cases, 
it is competent for a witness to depose to a fact, 
though proof of the same fact might be shewn by a 
writing. If it become necessary to prove the owner- 
ship of an article of personal property ina particular 
individual, itis competent for a witness to state that 
that individual informed him he was the owner.— 
Saying nothing of any writing evidencing his ow- 
nership; or in a case where an all ged vendor was 
seeking to recover, it might be shewn that he admit- 
ted the sale, though there was evideuce in existence 
to prove the conveyance. 

arp R In Herbert vs. Cohen,* it was said by Lord Ellen- 
borough, that the existence of a receipt did not exclude 
parol evidence, of the paymentof money. And the 
same point was adjudged in the case of Jacob v. Lind- 


b 
b1 East 460 nos 


2Camp3is ~=In Hamlin’s adm’r vs. Atkinson, surv. &c.° it was 
2B&B 288 : P . 
e6Rands74 determined, that though a receipt for money was gi- 
ven, it was competent to prove the payment by parol 
testimony, if the witness can speak to the fact, with- 


out reference to a knowledge derived from having 

















JUNE TERM, 1836. A35 





ADM’RS OF WIGGINS US. ADM’R OF PRYOR. 





seen the receipt itself; but if he did not know of the 
payment, and ouly spoke from having seen the re- 
ceipt, the paper as the best evidence of a fact, of 
Which it a/one had imparted information, must be pro- 
duced. 

In the case of Keene vs. Meade,, it appeared that : 
the party himself had made an entry in the rough CASh 43 peters,7 
book of the lender of money advanced to him: it was 
objected on the trialthat the book itself should be 
produced, and patol evidence of; the loan, was not 
admissible. The Court decided that parol evidence 
was allowable to prove the /oan, notwithstanding the 
written entry of the advance; and say that no ob- 
jection could be made to it on the ground of its repug- 
nance to the written entry. Nor does the non-pro- 
duction of the written evidence afford an inference: 
that had it been produced, it would have operated a 
prejudice to the plaintiff; nor can its non-production 
prejudice the plaintiff. These observations apply 
in full force tothe present case. 

The witness then, havfng derived his knowledge, 
not from the receipt itself, but from the fact of hav- 
ing paid the money, and hearing Wiggins declare 
that Pryor had placed the note in his hands to col- 
lect; and the receipt being given by Wiggins, not 
so much that it might afford evidence against himself, 
as in favor of Thompson, in the settlement of his.ad- 
ministration, reason and law both concur, in deter- 
mining its production to have been unnecessary. 

The judgment is therefore affirmed. 


Hopxins, J. not sitting—having been of counsel 
below. 
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’ ROYSTER versus WATKINS et al. 


' 
QUESTION IN THIS CASE. 


Principles, upon which Chancery will enjoin a judg- 
ment at lar. 


1.A Court of Chancery will not relieve against a judgment at 
law, on the ground of usury, although well established, where 
it appears, that the facts were available to the complainant, 
before the rendition of the judgment at law. 


In this case, Royster filed a bill in Chancery, in 
Madison Circuit Court, for the purpose of enjoining 
the defendants from proceeding to enforce a judg- 
ment obtained against him, at law. 

The facts were, that, in 1829, Royster, being in 
pecuniary embarrassment, applied to Watkins, to ob; 
tain the loan of one thousand dollars; for which, for 
twelve months, induced by his necessities, he agreed 
to give fifteen hundred dollars. ‘That, to effect the 


purpose of the loan, the complainant gave his note, 


for fifteen hundred dollars, to one Meux, due at 
twelve months; and which Meux was to sell to 
Watkins, or to a third person, designated by him.— 
That Watkins directed Meux to apply to one Irby, 
who would purchase the note, at one thousand dol- 
lars; all of which was effected, by the payment of 
the money, by Irby, who, to disqualify Meux from 
giving evidence, took his indorsement on the note.— 
That, some time after this note became due and pay- 
able, Watkinis applied to the complainant, to take up 
the said note, by executing another; which he. did. 
That the said Meux subsequently signed the latter 
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note, as surety, without t 
? ys 


orconsent. That Watkins then induced the com- 
plainant to execute a power of attorney, to confess 
judgment of the note; which confession was made, 
also, by Meux. 

The defendants not having answered, the bill was 
teken pro confesso: At the fall term of 1832, the 
complainant moved to set-aside the judgment, pro 
confesso; and for a rule against the defendants, com- 
pelling an answer: and, also, for an order, to take 
the testimony of Irby and Meux, as witnesses. On 
final hearing the injunction was dissolved, and a writ 
of error taken, here. 

It was assigned, as cause for reversal—first, the 
refusal of the Court to set aside the decree pro con- 
fesso; secondly, the refusal of the Court, to award a 
commission, to examine Irby and Meux; thirdly, 
the refusal of the Court, on final hearing, to receive 
the deposition of Meux, as testimony ; fourthly, the 


refusal of the Court; to perpetuate the injunction. 


Robinson, for the plaintiff in error; Thornton, con- 
ird. 


Hircucock, C. J.—This is a bill, in. Equity, to en- 
join a judgment at law, on the ground of usury.— 
The bill was dismissed by the Circuit Court of Ma- 
dison County, and the case comes here, on a writ of 
error, to reverse that decree. 

The facts disclosed in the bill make out, undoubt- 
edly, a case of usury—every one of which, unfortu- 
nately, for the complainant, were within his know- 
ledge, before the rendition of the judgment; not- 
withstanding which, the complainant voluntarily gave 
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a power of attorney, to confess the judgment, which 
he now seeks to avoid; and without stating any le- 
gal excuse, either for giving the power of attorney, 
or for not applying, before judgment, to avoid the 
contract. 

It isa well settled principle, that a Court of Chan- 
cery will not relieve, against a jndgment at law, on 
the ground of its being contrary to equity; unless 
the-defendant in the judgment was ignorant of the 
fact in question, pending the suit; or, it could not 
be receiyed as a defence at law: or, unless, without 
any neglect or default, on his part, he was prevent-’ 
ed, by fraud or accident, or the act of the opposite 


aBJohns c Party, from availing himself of the defence.* 


Rep. 87 


The facts relied upon, by the complainant, are the 
alleged collusion of Watkins and Meux, and the 
threat, by Watkins, that he would sue on. the note, 
if the defendant did not vive a power of attorney, 
to confess judgment. . 

These, so far from leis, an excuse, for not 
going into equity, till after the judgment, furnish the 
strongest reasons why he should have applied him- 
self to equity, before the judgment. The complain- 
ant comes into Equity, entirely too late. Although 
it may bea hard case; yet, the complainant has 
made it so, by his own neglect; and we cannot re- 
lieve him. 

It is contended, that this Court cannot look into 
the equity of the bill, as the assignments are confin- 
ed to the refusal of the Court below, to grant the 
motions for the attachrient, and the order to take the 
testimony of Meux and Irby. & 

This reasoning cannot be sustained. We are ob- 
liged to look into the bill, to ascertain whether the 
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motions should have been granted’; and, in doing 
so, if we find there is no equity in the bill, it fur- 
nishes all the reasons that are unecessary, to dispose 
of the case. 

It would be idle to reverse and remand the case, 
when we are satisfied, that the bill itself, would be 
bad, on demurrer. Besides this, it is conceived, 
that the fourth assignment brings the equity of the 
bill, directly before the Court. 

Let:the decree be affirmed. 


Hopkins, J., not sitting. 
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CHARLES, a slave, versus THE STATE. 


QUESTION IN THIS CASE. 
As to the suspension of zudqment in criminal cases. 
gy 


1, That an inferior Court, in reserving a question for the opi- 
nion of the Supreme Court, suspends judgment beyond the 
forty days, directed by the statute of 1834,* is not error—the 
statute being only directory. : 

“ 

Per Curtam.—This is an application for a writ 
of error, to reverse a sentence of the Circuit Court 
of Madison County, in a case of felony, where the 
sentence is death. ‘The record is before this Court, 
on a point reserved at the trial. ‘The sentence of the 
Court was pronounced under the act of 1834, which 
requires that it shall be the duty of the Circuit 
Court, whenever a conviction shall be had, in a cri- 
minal case, which is capital, and points are reserved, 
as novel and difficult, to proceed and render judg- 
ment, which shall be suspended to a time, not less 
than twenty-five nor more than forty days, after the 
commencement of the next succeeding term of the 
Supreme Court, 

In this case, it appears, that forty-seven days will 
have intervened, between the commencement of this 
term of the Court, and the day fixed for the execu- 
tion of the sentence. 

Without deciding whether this Court has power 
to grant a writ of error, in a capital case, we are all 





* Aik. Dig. 2d ed. 614 
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agreed, that there is no error in the sentence of the 
Court below. We consider the statute as directory, 
only; and that, as the Court has jurisdiction of the 
subject matter, and the object of the statute was to 
secure the accused a sufficient time, to have the points 
reserved, acted on by the Supreme Court, the pro- 
longation of the time, is not such an injury to the 
accused, as to warrant a reversal of the judgment 
and sentence. 
By the act of 25 George, II, it is enacted, that, in 
case of murder, the judge shall, in his sentence, di- 
rect execution to be performed on the next day, but -echit. Bla 
one, after passing sentence.” It is held, that this. 3% 
act is only directory, as to awarding the day of exe- referstoR. 
cution, and does not render it an essential requisite.* 230 
Motion refused. 
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WATERS versus JONES. 


QUESTIONS IN THIS CASE. 


Relative to what words are actionable, per se. 
As to evidence of the general character of a plaintiff, 
in slander. 


1. To charge one with having burned a gin house, is actionable, 
per se. 

2. To say- of one, “‘ I believe you are guilty,” Sc. of a crime, is 
equivalent to a positive charge of it. 

$.- So, it is a good cause of: action, in slander, to say of a per- 
son, ‘it is the general opinion of the people in J’s neighbor- 
hood, that he J, burned C’s gin house.’ 

4. To say of a person, “I can prove that J burnt the gin house 
of C, by H, or that J was in a condition about the gin 
house, previous to the burning of it, which caused every per- 
son in J’s settlement to believe J did burn the gin house” are 
likewise actionable. . 

5. To say of J, “he has been at different times, close about 
where C’s gin house was burnt, in disguise with a sheep skin 
or bear skin,” is not actionable. 

6. Inthe action of slander, evidence of the general ‘charac ter of 
the plaintiff, is admissible. 


This was an action of trespass on the case, institu- 
ted by Jones against Waters, in the Circuit Court of 
Butler. 

The declaration consisted of six counts; and, af- 
ter the usual inducement, alleged, that before the 
commitment of the said grivances, by the s:rid defen- ° 
dant, acertain Francis Coleman, then of said county 
of Butler, was lawfully possessed of a certain cotton 
gin house, situated in the said county, stored with 
cotton ; that afterwards, to-wit, on the 15th July, 
1835, the said cotton gin house, with the cotton there- 














JUNE TERM, 1836. 








WATERS 08. JONES. 


— a 








in stored, were wholly burned and consumed by fire: 
that the defendant well knowing the premises, and 
contriving wickedly and maliciously to injure the 
plaintiff in his good name, and reputation; and to 
cause it to be believed that he was guilty of the crime 
of arson—spoke and published of and concerning the 
plaintiff, these following false, scandalous, and defa- 
matory words, to-wit: - 

First—“He [meaning plaintiff] burnt the gin house of 
Francis Coleman.” | 

Secondly—* It zs the general opinion of the people 
in his (Jones) neighborhood, that he (Jones,) burnt 
Coleman's gin house, and it is not denied by said Jones 
in his settlement; and in consequence of which, ke( Jones) 
could not get but two or three votes, in his settlement”— 
meaning, for the representative branch of the Legis- 
lature. 

Thirdly.—* I can prove that Jones burnt the gin 
house of Coleman, by Edvard H. Herbert, and Hardy 
Herbert; or that he was in a condition about the gin 
house, previous to the burning of it, which caused eve- 
ry person in his settlement to believe that he (Jones) 
did burn the gin house.” 

Fourthly.—‘ Jones has been seen two or three times, 
and at different times, close about where Mr. Frank 
Coleman's gin house was burnt, in disguise nith a 
sheep skin, or bear skin; and that he (defendant) could 
prove it, by Edivard Herbert, and Hardy Herbert, and 
the Colemans.” 

Fifthly.—“ It 7s the general opinion of the people of 
his (Jones) nezghborhood, that he (Jones) burnt the 
gin house of Coleman.” 

Sixthly.—* I believe that he (Jones) knew of the 
burning of the gin, and was concerned in tt,” &c. 
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The defendant demurred to five of the counts in the * 
declaration ; and the demurrer was sustained, by the 
Court below, to the sixth count alone. The record 
recites, that a jury then came, and upon pleas and 
issue joined, rendered a verdict in favor of the plain- 
tiff for the sum of fifteen: hundred dollars. 

A bill of exceptions, taken in the progress of the 
trial, relates, that during the examination of witness- 
eson the part of the defendant, the counsel for defen- 
dant was about to ask of the witnesses questions going 
to prove the general character of the plaintiff. The 
Court remarked, that it had rather hear authorities 
produced to support the propriety of the motion ; to 
which it was replied, that there were no books at 


-hand. The Court did not decide the point, as it was 


not further pressed. The counsel also offered a hand 
bill to a witness, and asked him if such a paper was 
seen by him in circulation; to which he replied, he 
had seen the same, or one similar; but such hand 
bill was not read to the jury, nor in the hearing of the 
Court. The Court refused afterwards to let the 
counsel for defendant allude to the contents of said 
hand billin any way. 

In charging the jury, the defendant’s counsel ask- 
ed the Court to charge, that if defendant had offered 
any proof going to show, that the words uttered by 
him were a current report in his neighborhood, and 
only repeated by him, should goin mitigation of da- 
mages ; which charge the Court refused. 


Argued by Porter; for the plaintiff in error. 


Cottier, J.— The defendant in error, (who was 
plaintiff below,) brought his action for slander, in 
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the Circuit Court of Butler. The declaration con- 
tains six counts: to the first, the plaintiff in error 
pleaded ‘ not guilty;” and to the se¢ond, third, fourth, 
fifth and sixth, he demurred, separately. The Court 
sustained the demurrer'to the sixth, and overruled 
it as to all the others. Judgment was entered upon 
the demurrer as to the sixth: and, to the other counts, 
the record informs us, there were pleas and issues; 
but what the character of those pleas was, we are 
not informed. 

The first count alleges, that the plaintiff in error 
charged the defendant in error, with having falsely 
and maliciously, burnt the gin-house, (a house in 
which cotton was stored,)of Francis Coleman. The 
other counts all refer to this. 

The second and fifth counts allege, in substance, 
that the plaintiff in error said of the defendant in 
error, that it is generally believed, in his neighbor- 
hood, that he burnt Francis Coleman’s gin-house ; in 
addition to which, the second count alleges, that such 
general belief was not denied; and that the defen- 
dant in error conld not get more than two or three 
votes for the house of representatives of the legislature 
of this State. 

The third count alleges, that the plaintiff in error 
said, of the defendant in error, that he could prove, by 
Edward H. and’Hardy Herbert, that the defendant in 
error burnt Francis Coleman’s gin house, or wasin such 
a condition, previous to the burning of it, as caused 
every person in his settlement, to believe that he 
burnt it. 

‘The fourth count sets forth, that the plaintiff in 
error said, of the defendant in error, that he had been 
seen, two or three times, and at different times, close 
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about where Frank Coleman’s gin-house was burnt, 
in disguise, covered with.a sheep, or bear-skin; and 
he, (the plaintiff fn error,) could prove it, by Edward 
H. and Hardy Herbert. 

It will be unnecessary to say any thing about the 
sixth count, in as much as the demurrer was sustain- 
ed, to it. 

It appears, from a bill of exceptions, accompany- 
ing the transcript — first, that the plaintiff in error 
proposed to inquire into the general character of the 
defendant in error. - The Court remarked, that it 
had rather hear authorities, on the point: té which 
it was replied, that there were no books at hand.— 
The proposition not being further pressed, it was not 
decided upon, by the Court. , Secondly—the Court 
refused to allow the counsel for the plaintiff in error, 
to allude in any way, toa hand-pill, (which was 
shewn to a witness, who answered, that he had seen 
it, or one similar, on the ground, that it was not read 
in evidente. Thirdly—the Court refused, on mo- 
tion, to instract the jury, that if ‘the plaintiff in er- 
ror had offered any evidence, to show the currency 
of the imputations in his neighborhood, which he was 
charged with having made, and he merely repeated 
what was eurrent, such evidence should go in miti- 
gation of damages. 

The jury found a verdict for the defendant in er- 
ror, and judgment was rendered accordingly. And 
we are now asked to revise the questions of law, aris- 
ing upon the bill of exceptions, and the demurrers 
to the second, third, fourth and fifth counts. 

In reference to the second and fifth counts, they 
allege, substantially, that the plaintiff in error, has 
said, of the defendant in error, that the general be- 
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lief, in his neighborhood, imputes to him, the burn- 
ing of Francis Coleman’s  gin-house. 

To burn a cotton house, is made arson, by statute; 
an offence, involving a great tenes of moral turm- 
tude. According to the rule, laid down ie this Court, 
to ascertain whether words are actionable, in them- 
selves, to charge one with having been guilty of the 
crime, subjects the author of the ‘ch large, to an action 
for damages. So, to charge one with hi wing burnt 
a house, “of the description of any one of * those de- 
signated by the statute, is equally slanderous, as if 
the offence was mentioned by name. Nor is it net 


cessary to employ the precise designation which the: 
pi 


statute uses: any other terms, of equivalent mean- 
ing, in popular understanding, are quite sufficient. 
The statute does not make a gin-house, eo nomine,a 
subject, touching which arson may be commiited; 
but the terms “ cotton house,” are employed. Now, 
asa gin-house is a house in which cotton is usually 
stored, every one understands, that, by a charge of 
burning it, is intended a house in which cotton is kept; 
though there might be a gin there, also. We can, 
then, discover no difference, so far as arson is con- 
cerned, between a gin-house and cotton-house. 

To maintain an action for‘slander, it is not neces- 
sary that the charge of a crime should be direct and 
positive—the imputation may be inferred from an in- 
direct communication. Where a defendant expres- 
ses a suspicion, or institutes a comparison, or delivers 
the words as matter of hear-say, or by way of inter- 
rogation, or answer, or exclamation, or uses disjunc- 
tive or adjective words, or speaks ironically; or, in 
general, where the statement virtually includes or as- 
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sumes the commission of the principal-act,or a strong 
Shake os Suspicion of it.” . . mn 
To say of one, “I believe,” or “in my opinion, 
you are guilty of arson,” is clearly actionable. In 
“1Bibb,593 Logan vs. Steele» it was held, that an action lay a- 
gainst the defendant, for having said of the plaintiff, 
“T have every reason to believe that he burnt my 
8 John.58barn.” So, in Miller vs. Miller,° the defendant said, 
of the plaintiff, ““ My watch was stolen out of the 
widow Miller’s [plaintiff’s] bar-room; and I have 
reason to believe Tina Miller took it, and her mother, 
[plaintiff,] concealed it. The Court decided that 
the assertion, “he had reason to believe, that the one 
took, aud the other concealed it, is equivalent to 
the charge, that the one stole, or took it, and the 
other*concealed it ;” and that, the allegation, that his 
watch had been stolen, and he had reason to believe, 
&c., amounted to a positive averment; for a man 
only alleges a thing to be so, because he has reason 
for so believing it. 
To the same effect are the cases of Oldham vs. 
«2BlaR961 Peake, and Stick vs. Wisdome® See, also, Brown 


Cro.E.34 , | 
© Binn. 34 VS. Lamberton,‘ and Bonham vs. Boyer,’ and Nye vs. 


s3Binn.515 Fy, h 
b8Mass122 Otis. ‘ 
To say of one, “I have been informed, you are 


guilty of arson,” without disclosing the name of the 
author, are words, for which an action will lie.i— 
Now, as belief is the result of evidence, to say, “I be- 
lieve you are guilty of the crime,” &c., is equivalent 
to saying “I have such evidence as convinces me, 
you have committed the crime,” &c.; and is equiva- 
lent to a positive charge. , . 

To charge the commission of a crime, upon hear- 
say, is actionable, as we have already seen. Tlere, 


?2Stark.Ev 
879 


¢ 
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lefendant in error is charged with having been 
he general belief of his 


neighborhood. They could not believe, without proof, 


onilty of arson, according to t 


nor conld the plaintifYy in error have known ther be- 


lief, had they mot expressed if. The meaning of 
the finputation, thea, is, the people of the neighbor- 


hood, of the defendant in error, generally, say of him, 
that they have rensen to believe, that he burnt Fran- 


cis Coleman’s ein-house. fhus interpreted, the 
words spoken, furnish a vood causeof action. 


In regard to the third count, the words are charg- 


xd to have been spoken lathe disjunctive, and come 
Within the rule. as Inid down. in Starkieon Slander, 
58; so, if a part be actionable, and are not explala- 
ed away, by the other words, used, if is enongl.— 


r . } ’ rhe 4 = 
The first branch of the imputation contains words, 


indisputably actionable. ‘Phe second branch charges 
eI . 


the belief of the neighborhood, founded upon the 
: i 


condition of the defendant in error, previous to the 
m 4 ro | ¢ ft } ° + ie » 5 65 . 

burning, to bey that he burnt Francis Coleman's gin 

house. ‘This is certainly tantamount to charging, 
: ° ° a. 4 ' “a art i 

that it is satel and beliéved, that the plaintiff below, 


has committed arson, without furnishing the name 

foe OD ee ee ak | les ee 

of any individuai to whom be may resort, for redress; 
‘ : > 4 1. C. oh. : . a 

aud, according to the view taken of the second and 


’ ’ . ‘oy 


5 {tt mytrprite flre 7 +91 ene TT myror ac leoally hy. “TeRDe 
fifth COUNTS, tu¢ poicashbbtdbad Iw CrrOl Is PORTS Charges 


the imputa- 


r 
y. 
Ps 
— 


ble, upou either, or both brane 
lion. 
The fourth) count imputes no crime directly, nor 


- 


does it alleze a state of ficts, from which the com- 


mission of one’ can be necessarily inferred. The 


‘'y 
—_ 


words spoken merely charge the-defendant in error, 
with having been iu a suspicious place, under suspi- 


~ 
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cious circumstances. ‘These words, more especially 
when considered with reference to other parts of the 
declaration, do not charge directly or indirectly, posi- 
tively or upon suspicion, any act or crime. 

In respect to the assignments, founded on the bill 
of exceptions, | we think the Circuit Court should have 
allowed the proposed inquiry to be made, into the ge- 
neral character of the defendantinerror. That such 
inquiry was proper, on principle, we have no doubt, 
A’ man, whose general character is bad, as having 
been remarkable for a great want of moral principle, 
&c. Certainly should not receive froma jury, the 
same amount of damages, as he, whose conduct 
through life, has continually presented an example 
of moral beauty. 

We find, too, that authority tolerates the admis- 
sion of such proof.* 

p> aa The proposition, to inquire into the general char- 
ork rang acter of the defendant, seems to have been arrested 
2ib.149;2by the Court, mero molu, 2nd a desire expressed to 


Hayle,222 
onearc hear some authority upon the point. The Court 


senaiane must, then, be understood to have arrested the exa- 

2 Marvy, Mination, unless authority were offered, to shew its 

age 463 propriety. No authorities being at hand, and the 

H Hoi’sc Court so informed, the counsel had a right to consi- 

7 der its opinion against them, unless they were direct- 

ed to proceed; and it would not, perhaps, have been 

quite courtious, to have proceeded in the inquiry, 
without a favorable intimation from the Court. 

To the refusal of the Court to permit the paper, 

identified by a witness, to be referred to in argument, 

by the counsel for the plaintiff in error, there can 


be no valid objection—The paper was not before the 
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jury, and could only become evidence, by being read 
to them; unless its reading was dispensed with. 

The bill of exceptious discloses noue of the evi- 
dence. We cannot, therefore, know whether the in- 
struction asked of the Court, was pertinent. And, 
according to the repeated decisions of this Court, we 
are bound to consider the point presented, as abstract 
from the merits, and consequently immaterial. 

For the refusal of the Circuit Couyst, to sustain 
the demurrer to the fourth count of the declaration, 
and for arresting the examination into the general 
character of the defendant in error, the jadgment is 
reversed, and the cause remanded. 
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QUESTION IN THIS CASE. 


Relative to the construction of the word, “children,” in 
a will. 


1. Where a testator directed, by his will, that certain estate 
should be equaliv divided among ‘his children, and stated that 
certain amounts received by theni,sheuld be rendered by each 
to the estate, before being entitled to a distribution; and a- 
mong those who had obtained advancements, named his son, 
T, as having, in his life-lane, received a specified amount---it 
was held, that TD, the son of T, and grand sou of the testa- 
tor, was included in the term ** cuildren,” and entitled to a 
distributive share, under the will. 

rm: : ] 

This case came up, en exceptions to the report of 
commissioners, appointed by the Orphans’ Court of 
Greeve, to distribtte the estate of Wailliain Beil.— 
‘yy. ; 

Phe commissioners, in their reportand distribution, 

having allotted to ‘Purner“D. Bell, the vgrand-son of 

the testat r, an equal share ti his estate, exceptious 
were taken, aud susiutied by the Ceurt, to the re- 


| } > 1 
i 


jori—on the ground, that the said Purner D. Bell 
was not entitled, under the wilhof William Bell, 
to any pert of the estate, ‘The will of William Bell 
was as follows: 

“T, William Bell, of Greene County, do hereby 
make my lastowill and lestameul, In mannerand form 
following, that ts tosay:  Puirst—[ will all my real 
esiate, to my wife, Eligebeth Bello for and dering 


a] 

io *s Mts « ‘ * ‘ ; 

her natural life, and. at ber deat! , to] e di- 
" ‘ , , ’ 4 FF Pee *. ‘ ! .. 2 

vided among My chil We'd) Seco yr | Will per 


‘the following persoual property: a negro man, Col- 
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a fourth part of | hous, Cullie, sucep, lorses, mules, 


P i ok ee ee Ae 
farming Utensils, HOUSeDOKL abd KUChHen furniture, 
hd ‘ a 1 , 
and one fourth part of the corn and 


f 


fodder, which 
may beon hand.atimy death. Laval th: balance of 
mu property, tobe equaly dieided aii pongst my children; 
Margary having reeteedaigh’ hundred dollare—Tur- 
ner, tu hes Iife-tine. fourteen iomared diliens and Eh- 
zabeth Ridqeiensy, fourteen hundred; these amounts 
have tu be vemdered by each. to Gay estate. Lefore they 
are entitled to ai real distrifimtion with the younger 
Children. Alexa J teavinw received two hundred 
dollars, to euler a piece of land, las to render that 
amount iato the estate. John, having received four- 
teen bundred dollars, has te render that amount into 
the estate, before he is entitled to an equal etstribu- 
lion. L-appoint my frieud. J. John Nelson, ay exe- 
cutor, fo see iny wil ¢ reied into effect. 
* July 21, 1S3l. Wm. Be.t.” 


Argued by Sterart & Thornton, for the plaintiff 
in error; and by Mr £riwin, for the defendant. 

Hrtcncock, C. J —Thisis a writ of error from the 
Connty Court of Greene County, sitting as a Court 
of probate, to reverse a decree of said Court, giving 
a construction fo the will of Wilham Bell. The will 
isin the following words, viz: 

“y Twill all my real estute to my wife, Elizabeth 
Bell, for and during her nataral life. and, at her death, 
to be equaliy civic lamonest iy children 

“2. Twill ber the followisg personal property, to 
wit, [naming some nearoes, and ther person: ity. ] 

“%. J will the balauce of iy property to be equal- 


- 


‘ 











CASES DETERMINED 


ane ee Si 


SCOTT, guardian, US. NELSON, CX or. 





ly divided amonest my chefdren,: lai: having 
received eight hundred doijars; Turner, en his lfe- 
tame, fourteen hundred dollars ; aud Klizabeth Ridge- 
way, fourteen hundied ; np amourts have to be 
rendered, by each, to iny estate, before they are en- 
titled to an equal distribution with the younger chil- 
dren. Alexander, having received two hundred dol- 
lars, to enter a piece of land, has to render that a- 
mount into the estate. John, having received four- 
teen hundred dollars, bas to render that amonut into 
the estate, before heis entitled to an equal dtstribu- 
tion. LT appoint my friend, Join Nelson, my execu- 
or,” &c. 

Turner Bell, who is mentioned in the willas hav- 
ing, in his life-time, received fourteen hundred dol- 
lars, left a son named Turner D.-Bell, who, by his 
guardian, claims the share to which his father would 
have been entitled, had he been living. . The com- 
missioners who were appointed to divide the perso- 
nal estate, gave him one share. Iixception was ta- 
ken to this, before the Court below, who sustained 
the exception, and decreed that he was not entitled to 
any thing under the will. 

The exposition of wills has always been governed 

‘ by the intention of the testator. He, not being sup- 
posed to be acquainted with legal furm and language, 
a greater latitude of construction is permitted, to ‘ 
leave to every one the power to make his own will 
in his own way. It is emphatically said, that 2zéen- 

por 1112220 is the pole-star in the direction of devises., 
‘2East,42 The wordsofa will are tic means from which to 
collect the intention; and to arrive at this, the law 
dr. neither requires nor expects technical words.” Nay, 
more: when technical words are used, their techni- 
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cal signification will yicld to the testator’s meaning, 
if he explains them. Phe word hears, and heirs of 
the body, are, tech sally , words of desevnt. Yet, if it 
be the intention, these words will be accepted as 
words of purchase. So also, essue, children, son, -are ne eee 
technically words of purchase; yet they will be ac--2 atk.582 
cepted as words of descent, if it be the testator’s enten- ives 
tion -b aI”, tare 

So also, under the word children, grand children, & C. 535; 
and great grand children may take, ifitbe necessary ~~ 
and proper to effectuate the intention of the testator. 
Court, depends upon the meaning of the word tes- 
lator, in the use of the chéldren, I shall confine my 
remarks to that point. 

It is admitted, that the word chaldren, does not or- 
dinarily and. properly speaking, comprehend grand 
children, or issue generally. 

There are two cases where itis permitted— 

1. From necessity—where the will would be inope- 
rative, unless the sense is exteided beyond its natu- 
ral import: and, 

2. When the testator has shewn, by other words, 
that be did not intend to use the word children in 
its proper actual meaning, but in a more exteaded 
sense. ° 

Under the first of them, Wylde’s case is found: 
which was upon a devise to a nan and his cheldren. 
It was held, if there were no children at the date of 
the will, the futher would take an estate-tail, and 
children would mean assue; for it was evident some- 
thing was intended for childrea : bat none being in 
issue, they conld take nething except through the fa- 


ther ; and he could transmit nothing to them, unless 
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he bad an estate of inhertiunce. Tt was aecassan Y, 


therefore, 1 coustrue Issue, ON 


account of the wenerarbanpaurent puted 1] ny 
‘ } ‘ ! , 
Cases under the ho as when 
the words © eluibdeen? asad * ’ are dadiserimi- 


nately used by the testator—therehy shewing his in 


leution to.use the former wordin is enlarged sense, 
so as to tuclude grand ¢ 

In the ease of Wy Pees Col. Thurs- 
fon, by a voluntary deed, limit ad real late, after the 
death of brnselfy aud nephew Jolin, of 


' } Seatt . % - 4 
estates nn otairk mpi, to do i , Oo 
four persous—Lr ly © NI \\ e, | Mrs 


Blackman. his three sisters, and the fourth 


niece, daughter of a deceased brot —{9 sel and 
divide the noney Aud mesue prot s ninonge them- 
selves, naming them or the respective essyves of their 
bodies, if they or any of them should be dead pon 
the fariure of such tssue of Joli. viz. to each of them, 
or their respective children, a fourth part. Bat, if 


of them should $e dead, witheut issue, on fail- 


any 


Ure of such issue of Joho. then, to their survivors, 
or to their respective clillren, equally, if any of 
them should be dead, leaving issne Jolin survived 


the testator, and died after b 


estate, and withoutissue. ‘Phe three sistersaud niece 
died before Jolin, the niece leaving noissue. But at 
the death of John, lady Chary had three children; Mes. 
Wythe, both children and grand-children, and Mrs, 


Blackman, grand-children, only. One of the ques- 
f Chary and 


lions was, whether the children of ‘il 


er 
ad cay 
Mrs. Wythe, were entitled to fave th 
divided among them, in two slinres, or 
grand-childreu of Mrs. Blackman, and the 


whole esli 


ay 
A 


ether 


WwW 
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grand-children of Mrs. Wythe, were entitled to par- 


ticipate with them. 
port of the word 
word children, or 

of essue ; and Lord J 


i 
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grand-children, and ¢ 


thie 
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at the date of th 


one grand-child whom 


admitted, that had he ei 


generaliy, or by 
his deces i 
to his deceased son, 
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would be 4; 


dren” 


a le a q 
the erand-children we 


contended, that in as 


ives bis estate, 


life, to his children e 
clause, when he com 
and the geszdran, in 


daughters, alludes to 


advancement, and requi 


ed tothe estate befor: 


£ et, eer een. anne 
names tis Gecersed son, icurnesp, 


bad in his Itfe-‘in 
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turned also before a 


fe Fe 


had the son of Turn 
clacded bin 
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reference is had 
which is, that “ effec 
will, if possible, so th 
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er oan tiis mind, 
the veneral te 


‘And in orde 


A question, whether the im- 
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*SSUE, Was 10 be restrained by the 


word cheldren eularged by that 
«1, that children, 
reat erand-children were collec- 


vagloaseel: slams 
(7A) tli decide 


coustideraion ihe festator Lad, 


vhom he names, and 


be did not name; and it is 
eiven in hisestate to lis cheldren 


, Without making any allusion 
Taruer, that the word * chil- 

its ordinary sense, and that 
ould) be excluded But, it is 
Pry le it e first clause re 


his wife's 
the third 


es {0 Cis} Ose of his personalty 
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which be names his sons and 
tHe sums they Lac recelved In 
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aud in this clause 
the share he 
requires it to be re- 


aig 


ceived, ant 


division—the testator must have 
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hen this construction, 
another rule of interpretation, 
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t onebt to be given to the whole 
at every word ought to have ef- 
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fect, unless inconsistent with the general intention.” 
We are inclined to this interpretation of the will 

Although wills operate from the death of the tes- 
tator, yet, as a general rule, they are construed from 
the making; and we are to consider what was pro- 
bably passing in the mind of the testator when writ- 
ing his will. 

Had the testator, in this case, overlooked the event 
of his son’s death, and bad made no allusion to it or 
to his grand-sen, the Court would not rectify the 
omission by intendment; as this would be, rather 
making, than coustruing the will. But when, as in 
this case, the deceased’ son is named, and the same 
directions given, relating to his interest, as is given 
to the rest, can we draw any otber conclusion than 
that he intended that son’s interest to be represented 
in the distribution; and if so, to whom would it go, 
except to the grand-son? Otherwise, the words 
would be inoperative—with it, we’ do not interfere 
with the general intention. 

If the testator had made no will, by the generat law 
of descent, the grand child would, by right of repre- 
sentation, have stood in the shoes of his father, and 
taken an equal share with the other children. As 
the testator followed the law of descents, in giving 
an equal share to his children—in doing which he 
thought proper to name his deceased son, requiring 
the same to bedone by him, that was to be done by 
the others--may we not well say, that he intended 
to follow the laws of deseent—and, in this instance, 
construe the term chzldren, into a word of descent, 
instead of a word of purchase; which, technically 
speaking, it is construed. Indeed, when a person 


_ devises to his heir at Jaw, he cannot make him tak 
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by purchase, if be devises to him the same estate that 
he would take by descent. 
Presuming that the testater knew what the Jaw 
i 
i 


© 


of desce.it is, are we hot bound to infer, that from ane can 
his allusion to his deceased son, he intended only we ae 
fullew the law of descent, except so far as provision is 
inade for lis wife ; and that not kuowing the technical 
meaning of the word chedren, he intended to provide 
for the grand-child, by bringing into the willtheshare 
of his father, and in that way secure, what the law 
would have done, without the will. 

Indeed, it is admitted in argument, that probably 
it was lis intention, to give a child’s share to this 
erand-child.  Buit, it is contended, that that inten- 
tion has not been legally expressed; or, if expressed, 
that it can not be sustained, without violating the 
known and well settled ruies of law. 

It is conceded, by the counsel for the defendant 
in error, “ that in construing wills, every word is to 
have effect, according to its natnral import, and that 
words of art, are to be construed according to their 
teelinical sense; unless, upon the whole will, it ap- 
pears plainly not to be so intended ; and a list of ca- 
sex, from 2 Bride. Digest, 734, are referred to. 

‘The competency of testimony to shew, that Tur- 
ner Bell left a son, is not questioned. Now, if the 
principle, ‘hat every word of a will is to be made to 
have effect, if it can consistently be done, is to be ap- 
pliel to this cise—what is more plain, than that, in 
directing that the several advancements, to Margary, 
to Turner, 2 his life-time, and to Elizabeth, should 
be returned to.the estate, before they should be enti- 
tled to an equal distribution. How can it be denied, that 
the testator intended to establish a principle of dis- 
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tribnion which should recoguise the right ef the le- 
gal representatives of his deceased son “Turner, and 
if so, how can we accomplish that intention, with- 


out considering the word “ children,” in its enlarg- 


~ed aud comprehensive sense, as including grand 


children—thercby considering it sinonymous with 
the word, “issue?” 

If the Court, as was done in Wylde’s case, above 
referred to, in a devise toa man and his children, 
considered the father as takine an estate tail, there- 
by giving the word “children,” the effect of the werd 
“issue,” to prevent the devise becoming inoperative; 
and if, as in the case ef Wythe vs. Blackman, where 
it was not necessary to give the enlarged coustruc- 
tion to the word, “children,” to prevent such a con- 
sequence, (as there were children in that case,) but 
purely to effectuate the intention of the testator, 
gave the word the sa:ne enlarged setise; surely we 
are justified in giving it the same coustrnction, in a 
case where the intention is equally manifest 

But, it is contended, that, to give the will this con- 
struction, the Court will violate a known rule of Jaw; 
which is,. “that a devise or bequest to one, not in 
being, at the time of the execution of the will, is 
void? and, in farther illustration of this. position, it 
is said, that if the bequest had been. made, to Turier, 
when living, and he lad died before the testator, bis 
heir would take nothing by the will. 

These positions of law are not controverted; but 
their application to the present case, is questioned. 
The devise and bgquest are not made to Turner 
Bell—his death ix recoenised ; and his sen does not 
claim through his father, and as his legal representa- 
tivehe claims, as being oue of the children of the 
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testator, In the sense 1il Ygiien ihe testator meant to 
use the word: that ts, as one of the zssve of the tes- ; 
tator. It is uidoubredty tene, that if ‘Turner bad 
been alive, at the execttion of the will, and the be- 
quest had been made to lim, and he bad died before 
the testator, the bequest would have lapsed. ‘The 


testator, In such a case, linvine, et the date of his 


will, fixed the rehunia: of the word <ebihsiveni? "and 
having porns | to lis techidcal meaning, the sub- 
' 


Sequent act of Providence, tia removing the heir from 


this life, before the death of the testator, does not anu- 
thorise the Court to clinnge the ecousiruction. so as 


to accommodate the wil to the change of cireum- 
stances. ‘The eject of a will, may be changed, by 
Courts, subsequent fo its execution; bat not the zz- 
tention—if so, it would uot be the intention express- 
ed in the will. A testater wanay, and they often do, 
anticipate events and provide for them, which may 
often become the subject of logal ceustruction; but 
still the inteution of the testator is to be preserved? .3Rur. 154. 
The case of Rad tffe Xs. Buckley” is mainly re- aoe 
lied upon, by the defendant’s Counsel, to suy pport his 3 Wil eg 3. 
coustruction of the will. In that e James Buck-10Ves.195 
ley, by his will, dated the 4th Aj ‘il, (799, dir posed 
of all his personal estate, in the fi lowing manner 
“All the Pa and remainder of try personal es- 
tate and effects, whatsoever, and wherescever, I give 
and bequeath unto and amonest all the children, 
lawfully begotten of William Buckley, Henry Back- 
ley, John Buckley, Thomas Buckley, and Ann, the 
wife of Hugh Shaw, my inate brothers and sister, de- 
ceased, to be equally divided amongst them, in their 
respective parents’ stead, per slarpes, and not per capr- 
ta, share and share, alike, if more than one; and if 
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but one, then I give the same whoily to that one ” 
All the brothers, aud the Sister were dead, at the exe- 
cution of the will; at which thne there was issue of 
Wilham Bu ‘ley, three children living, and several 
grand-childres, by four deceased children; the ether 
brothers, also, left children, and grand-children, by 
deceased children: Ann Shaw had several children, 
who were all dead, at the making of the will, three 
of them leaving several children. 

The Court decided, that the children, who were 
living at the date of the will, were entitled to the es- 
tate, to the exclusion of the erand-children. 

Tshall not go intoan extended examination of this 
wil!, to distinguish it from the one under considera- 
tion. The reasoning of the master of the rolls, in 
that case, exhibits such material distinctions between 
that and this, that it will only be necessary to advert 
briefly to them, in order to shew its irrelevaney. 

In the first place, the distribution is to be per 
slirpes, aud not per capita; thereby enacting classes, 
which is not the ease in the will before us. 

2. The word “ children,” was used but once in the 
will, and to give it the extended construction, lu one 
part of the will, aud reject it in the other—to preserve 
another part, as the different sets of children were to 
be provided for, was not admissible: here, no such 
incongruily exists. 

3. The will was, confessedly, ambiguous, and the 
Court were seeking to getvat the general intention— 
to do which, they, were obliged to exclude the limit- 
ed intention in favor of Ann Shaw’s erand-children, 
Here, there is no ambiguity. To let in the grand- 
child, here, we do not have to exclude any of the 


others named. And—- 
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the death of dis son, Turner, in making the bequest, 


a 


directing his advancement to be brought Into hoteh- 
pot, before distribution, shews that his mind was 
directed to that object, which can only be effected, by 
giving the word its extended signification. There 


was no such allusion, in the will of Backley; and, 
though it was proved be knew of the death of Mrs. 


Shaw’s children; yet, the fact may not have been 


present to his mind, at the making of his will. 
In every view, therefore, in which we have been en- 
abled to consider this case, we are satisfied that Tur- 
ner D. Bell, the @rand-child, is entitled to a Gistribu- 
live share of the estate of William Bell, under the 
will. 

The judgment of the Court below is reversed, and 
the decision of the commissioners sustained. 


Reversed and remanded. 


Horkixs,J., not sitting. 
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QUESTION IN THIS CASE. 
As to parol contracts for the sue of laids. 


1. A parol contract for the sale of lands, arcompanied with pos- 
session, huprovein ‘his ! 5 tne vendeoe, uninterrupted oeecupan- 
cy, and frequent acts recognising the sale, by the vendor, will 
take such contract oat of the statute of frauds; and author- 
ise iniehers to decree a speciiic performance. 


This wasn bill in Clinncery, filed in Madison Cir- 
cult Court, ag minus! the plarotids i error, tbe adminis 
tratrix and ae of the estate of Reubeu Brock, de- 


ceased. The dnl shewed. that the said) Renben 
Brock, tn bis Hile-time, betie seemed of certain lands, 
made sale thereof, to oue Sadler. That, Sadler took 
possession and wus improvements, and afierwards, 
sold off, to-sundry persons, portions of “Said land.— 


That, s vines the remainder of the land was 
sold, by sadier and iis SOUS, who were concerned 
as a mercantile firm, to one Peuwick, in trust ender 
whose sale the land became the property of ithe com- 
plainants. 

Notwithstanding the denial of the allegations of 
the bill, by the auswer of the defendants, the testi- 
mony established most of the frets there set forth— 
particularly .the sale to Sadler, the payment of the 
consideration money by him, aud his occupancy and 
improvements. 

The Chancellor below, on a final hearing 


=? 


render- 


ed a decree in. favor of the complainants ; and, by 
writ of error, the cause was removed here. 
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Brock, et al. vs. cook, et all, 
Argued by Mr. Craighe cd, for the plaintiffs in er- 
ror; aud by Mr. Thornton, tor the defendants. 


Couuier, J. — The defendauts in error filed their 


bill in the Cireuit Court of Madison, in May, 1828, 
for the speetfic performance of a contract for the sale 
and couveyaucs of funds. La their bill, they set forth, 
that in the year ISLS, or perhaps earcier, the Lusband 
of the plamtih in error, (ilizabeth,) sold: to Isaac 
Sadler and Sous, the land iu question, and celivered 
to them, the POSSCSSTOU thereof, and recerved from 
them, payinent ¢ ihe entire purchase money, "That 
Messrs Sadler & Sous meade improvements, in clear- 
ing land and building houses. [tis further alleged, 
that the land had been conveyed tu trast, for the pay- 
ment of debts; and, under a power of sale, in the 
deed, had been sold by the trustee, and purchased by 
Ezra Patch and the defendant in error. (Henry Cook;) 
that Kara Patel bad sold lis interest in the land, to 
the defendants in error, OR ' Horton.) and Won. 
M. Wolford. ‘The d-eds from Sadler & Sons to their 
trusiee, from the trustee to Pately and Cook, and from 
Patch to Herton aed Welford, accompany the bill, 
as exhibts, and appear to bave been regularly pro- 
ven, or acknowledged and recorded, 

The plaintiif in error, Elizabeth. dentes every al- 
leg ition dn the tiil—not positively, however, but ar- 
ormimentatively—and insists rpoa the sintute ol frauds, 
nid every staiute ol diepitatioiuss which nay be 
thought available. ‘Phe other plaintiffs in error dis- 
claim all knowledge of the matters, and refer to the 
answer of Elizabeth; and tusist that the allegations 
of the bill shall be uwiade good, by proof. 

a uF. 59 
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The bill is fully sustained by the depositions in 
the cause: not only such portions of the bill as are 
here recited, are proved, but two of the witnesses 
siate, that a deed was actually made and executed, 
to Messrs Sadler & Sons, or some one of them, at 
the time of the purchase, according to their recollec- 
tion. Further, it appears, that Sadler & Sons had 
sold portions of the land to different persons, and in- 
cumbered it, with the knowledge, avd without the 
dissent of their seller. And, lastly, that the vendor 
had purchased of them, and paid for, (ad least partt- 
ally.) a small portion of it. 

‘The question, presented for our consideration, is, 
whether the facts of this case, take it ont of the sta- 
tute of frands. In the great contrariety of decision, as 
to what circumstances will relieve a parol agreement, 
for the sale of Jands, from the operation of the sta- 
tute of frauds, it would be difficult, (if not im proper,) 
to prescribe rules, to guide us, in the determination 
of cases, (unlike the present, in their facts,) which 
may hereafter arise. We shall, therefore, be content 
to inquire, whether the proofs, in this case, do not 
entitle the defendants in error, to a specific perfor- 
mance. 

In some of the English decisions, (and, perhaps, 
in American, also,) it has been decided, that a part 
payment of the purchase money, upon the footing of 
a parol agreement, took a case without the statute of 

e1Vern 472 frauds." While, in other. cases, it has been held, to 


Fak4, {be competent for the vendor to avail himself of the 


statute, though he has received a part of the pur- 
* Pre. inchase money.) _ | 
C. 560; 2 ’ : 
Eq.ca.ub, The former class of cases, are founded upon the 


principle, that equity will not allow a statute, in- 


46; Lefroy, 
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tended to suppress fraud, to become the instrument 
of its perpetration: and, as it would bea fraud, in 
the seller, after having received the purchase money, 
to disclaim the contract, he should be refused aid. 
In the latter class, it is maintained, that to allow 
such equivocal acts, of part performance, to put aside 
the statute, would be productive of all the danger 
which the statute proposed to aveid: hence, it was 
safer to refuse the removal of the inhibition imposed 
upon parol agreements, unless some act had been 
done, which tells, in itself, that a sale has been made. 
In Allen vs. Booker,* the question, as to the effect * Stew-21 
of a payment of part of the purchase money, upon 
a parol agreement, came directly before the Court, 
ard it was determined that such payment did not 
take the case out of the statute. 
In Davenport vs. Mason,” the purchaser received 15Mass8s 
possession, and it was decided, that a parol agreement 
for the. sale of lands, is not absolutely void, by the 
statute of frauds; but, if any act has been done, in 
part execution of the contract, which would not have 
been done, but on account thereof—which was done, 
with a view to the agreement, and which is preju- 
dicial to the party doing it, the parties are not per- 
mitted to treat the agreement as a nullity. Similar, 
in principle, are the cases of Ricker et al vs. Kelly 
et al.'— Parkhurst et al. vs. Van Cortlandt!— Downey ‘\Greenv', 


Hotchhas sal 4) 4John.15 
In Wetmore vs. White et al! it was held, that the ge” ** 

' ; @ ae e’s 
payment of the consideration money. possession, and‘ A hy nine 


making i: mprovemenuts take a case out of the statute 8&7 
of frauds, and will entitle to a decree, for a specific 


performance. 
In all the States of the Union, with the exception 
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of Kentucky and, perhaps; ‘Tennessee, it has been 
determined, that a parol agreement, for the sale of 
lands, is not absolutely void ; but may be enforced 
Inequiiy, it vere Lave been acts of performance, so 
detinite and unequivocal, as to furnish, io themselves, 
convincing proof, that an agreement had been made. 
- If it could be ascertained, what were the settled 
course of decision, when our statute, against frauds 
and perjuries was enacted, it would be eur duty to 
follow it. Li enacting the provision we are consider- 
ing, our legislature have copied almost verbatem, 
from the statutes of the States and of Eugland, on 
this subject. [ii adopting the statute, we must be 
understood to have adopted, with it, the decisions of 
the English aud American Courts—they, so far as 
then published, being supposed to be in the coutem- 
plation of the legislature —See Allen vs. Booher, aud 
Dovn y vs. Hotchkiss, (before referred to.) 

But, it is a task almost impracticable, to adduce 
from the mass of varying decision, any settled rules; 
nor do we consider it necessary, in this case, to at- 
temp! i, as the decisions which adhere most closely 
to the statute, save those we have already excepted, 
recognise a case such as this, as not coming within 
its provisions. For, let it be remembered, that here, 
there appears a sale, delivery of possession, improve- 
ments made, uninterrupted occupancy for twelve or 
fifieen years, and a repeated recognition, by the sel- 
ler, both by words and acts, of the right of his ven- 
dee. We lay no stress on a purchase of a small 





*1Bibb, 204,5 6,564; 3 ib. 2; 4 ib. 58; 1 Marshall. 553; 3ib. 445; M’Clare 
v Potter, in the Supreme Court of Tennessee, and cited in Allen v Booker, 2 


Stewart, 2), 
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part, made by the seller from his vendee; for, though 
proved, it is not stated in the bill 

We may add our regret, to thai which has been 
so often expressed by others, that the letter of the 
statute should ever have been departed from. But, 
with Lord Kenyon, we disclaim the power of legis- 
latidu; and, with him, are content to move super 
antiguas vias. and to administer the law, as we 
may ascertain it. by our industry and research. 

In regard tothe statutes of limitations, insisted on, 
in the answer of Elizabeth Brock, it is entirely 
enough to say, that there are none which are availa- 
ble for her. 

Let the decree be affirmed. 


Hopkixs, J., having been of counsel below, did 
not sit. 
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MORGAN, Ex‘ix. versus CRABB, 


QUESTIONS IN THIS CASE. 


Upon relief in Chancery on impertinent testimony. 

As to subjec.iug assels to payment of debts, in Chan- 
cery. 

Relative to rights of parties not litigating a cause. 


1. Chancery will not afford relief upon evidence---material alle- 
gations to support which, are not contained in the bill. 

2. Chancery will not subject the pefsonal assets of an estate, 
(which cannot be reached by execution at law,) to the pay- 
ment of a creditors demand, unless such creditor has obtained 
a judgment against the debtor ; and an execution thereon, 
has been returned nulla bona. 

3. Where an appeal is taken upon a decree, and it appears that 
neither of the parties litigating the cause, are entitled to the 
subject matter of the decree; but a third person, not a party 
to the appeal---this court cannot reverse in favor of the latter. 


In error from Tuskaloosa Circuit Court. 

This was a case in Chancery. George W. Crabb, 
by bill, set out, that in 18.9, one Richard Dennis, 
junior, executed to him and one Powell, a deed of 
trust, of certain slaves, for the benefit of his credi- 
tors—among whom was Richard Dennis, senior: 
that the trustees having sold the slaves, and made 
distribution of the funds, found the sum of one thou- 
sand dollars due and owing to Dennis, the elder: 
that Richard Dennis, senior, being deceased, admi- 
nistration of his estate had been committed to one 
Glover; who, together with Samuel B. Ewing, Sa- 
muel Morgan, and Thomas R. Bolling, were laying 
claim to the said money. The complainant, there- 
fore, filed this bill, to compel the claimants to litigate 
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their conflicting claims; and to obtain a decree an 
thorising the payment of the said sum tothe party 
legally entitled thereto, 

The defendant, Bolling, claimed the amount as a 
ereditor of Richard Denis, senior. Having become 
the indorsee of a promissory note, executed by said 
Richard Dennis, senior, he obtained judgment there- 
on agalust the administrator; and subsequently took 
outanattachment: on this atta clinent, the said trus- 
tees. and Richard Deinis, junior, were summoned, 
aud against the Jatter, a judgment finally obtaiaed. 
Upon this debt, and judgmeut, Bolling, therefore, 
based bis claim. 

Ewing claimed the fand, under certain transac- 
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lions between litnself and the younger Dennis; but . 


none of these matters were susttined by proof. 

Glover did not set up a claim further, than as the 
adiniuistrator of the elder Dennis. 

Morgan having died, his adiministratrix asserted 
his claim, as based upon au order, given by Dennis, 
senior, to her intestate, upon the said trustees; and 
upon the indebtedness of Deunis, senior, to said Sa- 
muel Morgan. 

Iu reference to the order, it was proved that it 
was given by the elder Dennis, without consideration; 
and was intended to be vested in Morgan, as a trust 
fond, for the use of Dennis’ illegitimate children. 

Upon this state of facts, the Cireuit Court decreed 
the money, first, tothe discharge of Bolling’s claim, 
and secondly, to that of the plaintiff in error. 

Ou this decree, Lucy Morgan prosecuted a writ 
of error, to this Court ; and assigned for cause of re- 
versal, the preference given by the Chancellor, to 
Bolling’s claim. 
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Messrs. Ellis & Peck for the plaintiff in error— 
Mr, Thornton, coutra. 


Hopkins, J.—In this case, Crabb, one of the de- 
fendauts in error, had in his hands the sum of one 
thousand doliars, asa trustee of the estate of one Rich- 
ard Dennis, seu. deeeased: to which each of the 
other defeudants, and the plaintiff in error, made a 
distinet and exclusive clan. For the purpose of 
compelling these persons, one of whom. was the ad- 
tinistrator of Dennis, tosetile their conflicting claims, 
and to obtain the authority of a decree for the pay- 
ment of the money, which he wished to make to 
whoever was entitled to receive it, be filed bis bill of 
interpleader against all of them. 

The defendaut, Glover, who is the administrator of 
Richard Dennis, sen. claimed the money in bis re- 
presentative character only. 

The answer of Ewing was supported by no proof. 

The answer of Bolling stated, that he had:com- 
meuced a suit, by atlachmenut, against Richard Den- 
nis, sen. In which he sued out a summons garnish- 
meut against Crabb, and one against Richard Dennis, 
jr. That he obtained a judgment against the latter, 
as the debtorof Richard Dennis, sen. ; but what was 
the result ofthe suit by attachment, or of the sum- 
mons to Crabb, the answer does uot disclose. In 
this answer there is an allegation, the effect of which 
is, that the facts stated in it will more fully appear by 
reference to the records remaining in the Court, in 
which the answer wis filed, aud the suit was pend- 
ing. 

The judgment against Richard Dennis, jr. could 
not be satisfied on an execution out of the assets of 
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Richard Dennis, sen,, and gave Bolling no right in 
equity, to the fund in the hands of Crabb. An ori- 
ginal record of the law side of a Circuit Court, is 
competent evidence, on the equity side of the same 
Court, in any case, in which an authenticated tran- 
script of the record, would be. But, as-there was 
no averment, in the answer of Bolling, that he had 
a judgment against Richard Deunis, sen., he was en- 
titled to no benefit from the proof of that fack The 
reference, in his answer, to the record, wes not so 
made as to make the whole record a part of bis an- 
swer. The record was referred to, merely to prove 
the facts which were stated in the answer. 
The principle is well settled, that no relief can 
be given, but on proof, pertinent to the statement of 
facts, relied on, to obtain it. A party is no better 
eutitled to relief, upon evideuce, without the materi- 
al allegations, than on such allegations, without suf- 
ficient proof. ery <i 
, , ‘ oe ieat 
But, had the judgment, against Richard Dennis, 189 
sen., been stated in the answer, the proof of it would 
not entitle Bolling, in equity, to the fund, wich 
could not be reached by an execution upon the judg- 
ment. To give a creditor a right to the exercise tn 
his behalf, of the power, which Courts of Equity have, 
to subject personal assets, on which no execution at’ 
law, can be levied, to the satisfaction of his demand, 
he must have, not only a judgment against his debt- 
or, but an execution, with a return of alla bona, be- 
fore he makes his application for aid, to a Court of 
Equity® —Vandegraaff et al. vs. Medlock, et al° re 
The plaintiff in error claimed the fund, on an or- ‘Page 389, 
; of this vol. 
der, drawn upon the trustee, for the amount of it, by 
wR. 60 
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Richard Dennis, sen.,in bis life-time; in favor of ber 
lestatloy. Tt was proved, by the deposition of one 
Witness, that the testator, ju lis life-time, informed 
the witness, that the order Was not.drawn for any 
debt due to himself, but for the use of some illegiti- 
mate children of the drawer. ‘To another witness, 
the testator said, he bad but little interest in the order. 
Some small expenses incurred by him, for the draw- 
er, during his last sickness, he was to retain out of 
the amount, when collected, and the balance, he was 
to hold, as a trustee, for the henefit: of the iliewiti- 
mate children of Deunis, who drew the order. It 
is stated, in the only other deposition which relates 
fo the consideration of the order, that, at the time it 
was drawn, the drawer was indebted to Morgan, the 
testator, but, in) what. amount the withess did not 
know. 

The proofs in the cause, show, that Dennis, the 
drawer, was ivsolvent, at the date of the order—and 
the proper inference from this fact is, that le drew 
tie order, to defrand tis creditors. [1 is not neces- 
sam to decide, whether, upou a contract, fraudulent, 
in part, so much secured by it, as was honestly due, 
inay be recovered. In this case, the evidence did 
not show that any particular sum was due. When 
proof is so indefinite, as not to fix any sum, or one 
of two sums, or a sum above one amount, and under 
another, as’ the amount of the debt, there ought to 
be uo decree, for any thing. The deeree of the Cir- 
cult Court directed that the judement of Bolling, a- 
gainst the admniuistrator of Richard Dennis, sen., who 
was made a party tothe suit, by attachment, afier the 
death of his intestate, should be first satisfied, out of 
the trust fund, and the balance paid to the plaintiff 
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in error, Qpou the order. We think the whole find 
should have been decreed to the administrator — 
But, as no one lias appealed, or prosecuted a writeof 
error, bat one, who lad a decree for something, when 
she was eniitled to nothing, we can do no less than 
affirin the decree. 

The settled practice of this Court, prevents the 
nolice of any error, which is not presented by an as- 
signment. The decree can not be reversed, for an 
error, which does not injuriously affect the rights of 
the plaintiff in error; and the party who Was injure 
ed by it, inakes no complaint, 

The view we have taken of the subject, was thought 
Necessary, to prevent any mistake in future, as to 
the ground, upon which the decree is affirmed. 

Let the decree be affirmed. 


Cottier, J —In the Circuit Court, the only con- 
troversy, was between the plamtiff in error, aad the 
defen lant. Bolling—consequently, the claim of the 
administrator of the eldér Dennis, was not examin- 
ed. Had it been brought to the view of the Court, 
the fand would certainly have bee decreed to him. 
Tt is, however, more than probable, that no tnjary 
will result from the decree—-especially, of Bolling 
was the ouly creditor, who gave notice of bis de- 
mand, to the administrator, within eighteen months. 
from the grant of administration. | 
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AFFIDAVIT. ' Page. 


1. Aplea, by two defendants, verified by the oath of one, isa 
sufficient compliance with the statute, requiring a denial of 
the execution of any writing, to be by plea, supported by affi- 
davit.— B owns vs, Jones. 


APPEARANCE. 

1. Where the leadipg process in a cause against several defen- 
dants, did not appear to have been executed upon all; and all 
appeared, from the record, io have appeared by counsel; it was 
held, that judgment against all, was not error.— Gilbert, et al. 
vs. Lane. 


ARBITRAMENT AND AWARD. 

1. A covenant in an agreement, to submit matters of difficulty, 
arising thereon, to arbitration, does not preclude @ party from 
a right of action, for a breach thereof---no arbitration pending 
at the commencement of the suit, and no award being had.— 
Stone vs. Dennis. 


ASSIGNEE. 

1. Certificates of stock, issued by a private association, under 
articles rendering them assignable, and prescribing no lien 
upon them, for debts due the company, are not subject, inthe 
hands of a bona fide assignee, to an off-set against the’ origi- 
nal stock-holder.— Adin’? of Spence vs. Whilaker, et al. 


ATTACHMENT. 

1. The giving of a replevy bond, under the attachment laws of 
this State, does not discharge the lien first acquired on the 
property, under the attachment.—M’Rac and Auguslin vs. 
McLean, &c. 

2. So, it is a good plea by the sureties, to a replevy bond in at- 
tachment, in a suit against them.thcreon, that the sheriff was 
notified to retain the property in his custody, by virtue of the 
proceedings under which it was atiached; and that he deliv- 
ered possession thereof to a stranger, who eloigned it from 
the State.-—zb. 

3. In trespass against a sheriff, for wrongfully taking goods (un- 

der an execution in attachment,) the defendant in the attach- 
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ment is not a competent witness, to prove that he had sold the 
goods to the plaintiff fur valuable consideration.—Durus vs. 


Taylor. 


4. In trespass against a sheriff, for taking goods, the property of 


a plaintiff, the record of an attachment cause, in which the 
plaintif is neither a party or privy, (its relevancy to the is- 
sue being not otherwise shewn,) is no evidence for the defen- 
dant .—ib. 


5. Where goods were levied on, under an a tachment, by ‘a she- 


riff’s deputy, and the goods were in possession of a stranger, 
whose receipt was taken for their delivery; and, upon his sub- 
sequent delivery were sold by the deputy---Leld, that tres- 
pass will lie against the sheriff, for the act of his deputy, on 
this levy and sale.- ib. 


6. Under a demurrer toa declaration filed in an attachment case 


a question cannot arise as to the propriety of the claim under 
which the process ixssues—the declaration on its face contain- 
ing a substantial cause of action. — Cain vs. Mather. 

7. Proceedings against a garnishee, in attachment, before justi- 
ces of the peace, when removed to the Cirrenit Court, are 
trinble de riovo; and the garnishee has a right to answer over. 
Colmun vs. Waters. ‘ 


ATTORNEY AND CLIENT. 

1. An agreement made by a client, with his counsel, after the 
Jatter has been employed in a particular business, by which 
the original contract is varied, and greater compensation is 
secured to the counsel, than may have been agreed upon, when 
first retained; is invalid, and cannot be enforced.—Lecall vs. 


Sallee. 
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BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1. The holder of'a promissory note, into whose hands it goes by 
delivery, after several indorsements, cannot maintain an ac- 
tion thereon, in his own name, against the fir-t indorser, the 
payee, on the evidence of the pape~ alone; though such ac? 
tion be commenced in a Justices court. —Alday and Evans v. 
Jamison, 

2. ‘The words, “used the legal means to try to collect out of 
the maker,” of a note, is not a sufficient avermeat of the ne- 
cessary diligence to bind an indorser. —id. 

3. An iiction will rotlie, to recover back money paid in part li- 
quidatiun of a note of hand, ‘but not credited thereon, where 
suit has been brought upon*the note, and judgment recover- 
ed —no effort being made on the trial, to obtain an off-set of 
the amount paid.— De Sylva vs. Henry. 


132 
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4. The bearer of a promissory note, is not precinded from a re- 
covery thereon, by evidence, that the maker has been gar- 
misheed by a creditor of the pavee, and a judgment recover- 


ed against him—i appearing that the maker received notice , 
ob the transfer of the note, before he answered ou the gar- 
nishment.—Colvia vs. Rich. 175 


5. The action of debt will le, upon a promissory note, made 
payable to bearer, by the bearer, against the muaker,--Car- 
roll vs. Jdveks 226 
6. Where a no'e, payable to bearer, is declared on, as having 
been transferred by the payee, to the plaintiff, and the note 
shows an indorsement to an intermediate party; it will be 
presumed, that the note has been returned by the indorsee, to 
the payee, and, by him delivered to the bearer---so far as to 
authorise the latter to sue thereon, in his own name,—1b, 2926 
7. The bearer of a promissory note, which has been transferred 
to hin, by delivery, may well maintain an action thereon, 
against the maker, without setting outa title through any in- 
terme diate assignments.—7b, 226 
8. In an action against the maker of a note, by the bearer, the 
payee is not competent to prove the making of the note---un- 
der the plea of non est factum.--v), 926 
9. But an intermediate indorsce who returns the note to the! 
payee, before the latter delivers it to a bearer, isa competent 
witness for the plaintiff, in such an action.—ib, 226 
10.Where, from the date ofa bill of exchange and the evidence 
offered, it appeared to have been protested twelve months af- 
ter its maturity —held, that the indorser was discharged. 
Hadson vs. The Bank of Alabama. 340 
11. The summary remedy given to parties, (bound for the pay- 
ment ofany bill of exchange, the property of Bank,) by the 
second section of the act of 1830, does not extend to ordinary 
business paper ; but is'canfined alone to accommodation pa- 
per, discounted in Bank.--Edgerly & Mussina vs. Buller & 
Harris. 344 
12. Jn an action against the indorser of a foreign bill ofexchange, 
where the protest of it described the name of a subsequent 
indorser thereof, as Pyron, when the bill sued on, showed his 
name to be Byroa, itt washeld, (unler the facts,) that this 
was sufficient to charge the prior indorser.—Moorman vy The a 
Bank of Alabama. 353 
13. It is a good plea to an action upon a promissory note, that 
the words “with interest: from the date,” have been added 
after its execution, without the maker’s knowledge or consent. 


Browns vs. Jones. : 420 
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BOND. 
1. A bond executed [before thé’act of 1828,] by-the claimant 
of property, levied on under execution, and embracing a trial 
of the right of property, both to feal and personal estate, is 
void, as a statutory boud.—King’s adm’r vs. Walton. 289 
2. Property levied on under execution, and claimed by third 
persons, under the statute, (the right of which is found against 
them,) cannot be subsequently levied on by virtue of a judg- 
ment, obtained against the claimants and their sureties, on 
their bond to re-deliver,—Lindsay vs. King. 406 


CERTIFICATE. 
1. A certificate of the first payment for lands, sold by the Unit- 
ed States, under the credit system, it not wppearing by proof 
of any kind, that the terms of the purchase have been com- 
pled with, and final payment made; and the presumption of 
forfeiture, thys rebutted, will not authorise a party to maintain 
the action of trespass te try tithe. — Gill vs. Taylor. 182 
2. Certificates of stack, issued by a private association, under 
articles rendering them assignable, and prescribing no lien 
upon them, for debts due the company, are not subject, in the 
hands of a bona fide assignee, to an off-set against the original 
stock-holder.—Adm’r of Spence vs. Whitaker, et al. "997 
3. So, where the-aetive trustee of an association, having within 
his own peculiar knowledye and control, the condition of the 
company transactions, induced the holder of certain certifi- 
cates, to believe that they were of little value, whereby a sale 
was made of part of them, to the trustee---it was held, that 
the sale was fraudulent, void and of non-effect. —ib. 297 
4. A patent, issued by the! United States, for land originally en- 
tered by the patentee, and not roid, on ils face, cannot be col- 
laterally impeached, in an action of trespass to try title, by the 
production of the certificate showing an assignment of it to 
another, previous to the issuance of the patent. —Musters vs. 
Easits. - 368 


CHANCERY - . 
1. Where a biil is filed by a creditor, for the object of subjecting 
the lands of a testator, in the possession of heirs and devi- 
sees, to the payment of his debt; no decree can be rendered, 
until after service of process upon the personal representa- 
tive, if- within the jurisdiction of the court, or publication, 
if non-resident.— Darrington, et al. vs.. Borland. 10 
2. Not can a decree be rendered, in such a case, against part of 
the defendants, before a decree pro confesso, as to every par- 
ty, served with process, who has not answered.—2b. 10 
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3. It is essential to the action of a guardian, ad litem, to minors 
interested in a cause, that a decree should be had, appoint- 


' ing him such guardian: and, the answer of a stranger, styl- 
ing himself so, is not sufficient to avoid the necessity of a 
. decree, appointing him such.—tb. 10 


4, Chancery will not entertain a bill, filed by a creditor, alleg- 
ing a waste of the personal estute of a testator, by the-execu- 
tor, and seeking to subject the lands of the testator, in the 
possession of heirs and devisees, to the payment of his debt, 
(no charge of the debt being made by will, upon the realty,) 
except it be averred, and proved, that the executor and his 
suretiesare insolvent; and, that all remedy, at law, has been 
exhausted against them.—-ib, 10 
_5. But, in case of a charge, by will, of the debts of a testator, 
upon his realty, a trust is created, which it is the province of 


equity to enforce : and, in such case, there is no necessity ; 
to allege or prove the actual pursuit of the remedies at law ; 
or facts in excuse thereof. —ib. 10 


6. In a proceeding, in Chancery, to subject the lands of a tes- 
tator, in the possession of the heirs and devisees, to the pay- 
ment of debts ; a judgment obtained against the executor, is 
no evidence to charge the heirs and devisees.——2b. 10 

7. But, such judgment would be sufficient evidence of a present- 
ment of the demand within the time prescribed by the statute 
of non-claim, if the demand were not otherwise liable to that 
objection.—ib. 10 

8. But it is competent, for the Chancellor, to transfer to the 
master, the duty of receiving proofs of the debts of the tes- 
tator; but such proof must be established according to the 
rules of evidence, and all parties in interest must have an op- 





} portunity, to appear and contest the proofs offered.—ib. 1] 
. 9. And, it seems, that on such reference to the master, the sta- 
‘ tute of limitations ; or, that of non-claim, may be well urged, 
against any demand submitted to him.—7b. 11 


10. Where, in such case, the order of reference is to the naster, 
toreport the proofs—questions, as to their sufficiency, are 
open.—ib. 11 

11. But, where the order requires the master, fo ascertain and 
reporl the debts, the report is to be taken as true, unless ex- 
ceptions be taken before the master.—ib. 11 

12. The eifect of the act of 1806, subjecting the lands of a de- 
ceased testator or intestate, to the payment of his debts; 
destroys all distinction between a general express trust, c.ea- 
ted by will, (or an implied general trust in the devisees;) and 
a special trust, designating by schedule, the particular debts 
of the deceased.—-ib. 11 


3 v. P. 61 
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18. Semble—the just construction of this statute, is to make the 
lands of the testator, or intestate, liable to the debts, no mat- 
ter how devised, or into whose possession passed; unless sold 
by a decree of the Orphans’ Court, or of Chancery: or, un- 
less where sold by a trustee, (authorised, either expressly or 
impliedly, by the will,) the sale is bona fide, and the proceeds 
are actually applied to the payment of the debts: which appli- 
cation the purchaser, or those claiming under him, must af- 
firmatively show.—tb. 

14, Under this statute, a decree cannot be rendered, for the 
rents and profits of lands, in the possession of the heirs 
or devisees. And, it seems, that where such debts, are charg- 
ed by will upon the realty, no execution could go against 
the profits, until, after the sale of the lands, a deficit should 
be declared.—b. 

15. A reasonable notice in the sale of lands, under a decree of 
Chancery, (subjecting them to sale, for the payment of the 
debts of the testator,) is all that can be required; and such 
sale may be ordered, in the discretion of the Chancellor, for 
cash, or on credit.— ib. 

16. An agreement made by a client, with bis counsel, after the 
Jatter has been employed ina particular business, by which 
the original contract is varied, and greater compensation is 
secured to the counsel, than may have been agreed upon, 
when first retained; is invalid and cannot be enforced.—Le- 
calt vs. Sallee. 

17.Where one, in insolvent circumstances, against whom a suit 
was pending for a large amount, had his property sold, under 
a trust deed; and the property was purchased by his friends 
and delivered to him; and, by the debtor, delivered to his son, 
who was of limited means, and taken into another State---it 
was held that, under the circumstances, there being no proof 
of a bona fide sale to the son, that the transaction was fraudu- 
lent, as against the’creditor in whose favor the suit was pend- 
ing: and a decree in Chancery was rendered, appropriating 
the property in the hands of the son’s executor, to the pay- 
ment of the judgment.—-Overlon, Ex’or, vs. Ex’ors of Morris. 

18. The Circuit Courts are vested with authority to punish a 
contempt, committed in the breach of an injunction, granted 
by a judge thereof---where such injunction has been dissolv- 
ed on hearing, and it has been reversed, and again re-insta- 
ted, by the judgment of the Supreme Court, on error.--- Gales 
vs. M Damel. 

19, Where contempts are committed, by violation of an order or 
decree of Chancery, the English practice, in such cases, 
should be adopted here.—Ib. 

20, This practice is, not to direct a seizure of the body, in the 
first instance, but to give notice that a motion will be made, 
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that the party guilty of the contempt, stand committed; and 

if not ready to show cause, the court usually gives day; and 

then, on a hearing of the affidavits on both sides, decides.-Ib. 356 
21. A judge of the Circuit Court, has no authority, in vacation, 

to order the body of a delendant to be taken, on a charge of 

having violated an injunction.—Jb. 356 
22. But where such order has been made on a petition, support- 

ed by affidavits, showing a prima facie case of contempt; the 

Cirenit Court can not rescind it, without a rule, that the 

defendant stand committed, unless, on day given, he shew 

cause.—Jb, 356 
23.The 10th section of the act of 1802, for the limitation of ac- 

tions,” Se. does not embrace within its letter, or the equity 

of its construction, a case, where a plaintiff seeks to recover 

the amount of a promissory note, which, as defendant toa 

previous chancery cause, (between the same parties,) he had 

relied on, as an off-set; but which had been disallowed, and a 

decree rendered against him.—-Cummins vs. Colgin, 393 
24. In such case it was held, that notwithstanding the chancery 

decree professed not to prejudice the right of action on the 

note; vet it could not restrain the right of the party to the 

plea of the statute of limitations.—Jb. 393 
25. A Court of Chancery will not relieve against a judgment at 

law, on the ground of usury, although well established, where 

it appears, that the facts were available to the complainant, 

before the rendition of the judgment at law.—Royster vs. Wat- 

kins el al. 436 
26.A parol contract for the sale of lands, accompanied with pos- 

session, improvements by the vendee, uninterrupted occupan- 

cy, and frequent acts recognising the sale, by the vendor, wilh 

take such contract ont of the statute of frauds; and author- 

ise Chancery to decree a specific performance.—Brock et al. 

vs. Cook: et al. 464 
27. Chancery will not afford relief upon evidence--material alle- 

gations to support which, are not contained in the bill.—Mor- 


gan, ex’ix, vs. Crabb. 470 
28. Chancery will not subject the personal assets of an estate, 
(which cannot be reached by execution at law,) to the pay- 
ment of a creditors demand, unless such creditor has obtained 
a judgment against the debtor ; and an execution thereon, 
has been returned nulla bona.—b. 470 
29. Where an appeal is taken upon a decree, and it appears that 
neither of the parties litigating the cause, are entitled to the 
subject matter of the decree; but a third person, not a party 


. to the appeal---this court cannot reverse in favor of the latter. . 
47 
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CHARACTER. 


1. Inthe action of slander, evidence of the general character of 
the plaintiff, is admissiblé.— Waters vs. Jones. 


CHILDREN. 

1. Where a testator directed, by his will, that certain estate 
should be equaliy divided among his children, and stated that 
certain amounts received by them, should be rendered by each 
to the estate, before being entitled tu a distribution; and a- 
mong those who had obtained advancements, named his son, 
T, as having, in his life-time, received a specified amount---it 
was held, that T D, the son of T, and grand-son of the testa- 
tor, was included in the term “children,” and entitled to a 
distributive share, under the will.—Scotl, guar.vs.Velson, ex’or 


COMPENSATION. 

1, A stock-holder who acts as the agent and active trustee of 
a company, is entitled to a reasonable compensation ‘or his 
personal services, while regulating the business of the asso- 
ciation.—Adm’r of Spence vs. Whitaker. 


CONTEMPT.—( See Courts, Contempt of.) 


CONTINUANCE. 

1. All causes not tried, or otherwise disposed of, during aterm, 
stand continued of course ; and it is not necessary to have 
entered a special order of continuance in each. — Greer vs. 
MW Gehee. 

. Where a cause was continued, on an agreement to try it 
in a special mode, at a designated term, it was held error to 
try itin that mode at a term subsequent to the one agreed 


upon.—Jb, 


© 


CONTRACT. 

1. An agreement made by a client, with his counsel, after the 
latter has been employed in a particular business, by which 
the original contract is varied, and greater compensation is 
secured to the counsel, than may have been agreed upon, 
when first retained; is invalid,"and cannot be enforced.—Le- 
call vs, Sallee. 

2. An administrator purchasing. goods, for the use and benefit of 
an estate, is personally responsible to the vendor; and an ac- 
tion for the price thereof lies against him, in his individual ca- 
pacity.— Harding vs. Evans. 

3. Where one, having sold cotton, agreed that part thereof, 
when it arrived at the port to which shipped, should be re- 
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weighed by his agents, and, if found deficient in quantity or 


quality, should | y elenaan d for other cotten of the ve ndor, in 
the agents’ posse aiid so as to supply the defietency; and it 
was impossible to supply the deficiency by eotton of the quali- 


ty sold; and it was necessary to make it up by inferior eot- 
ton---it was held, in an action brought to reeover the differ- 
ence of price between the cotton agreed to be sold and that 
rt delivered--- 

. That the agents of the ve wee acting in good faith, 
had aright tosupply the deficiency in quantity, by the selee- 
tion of the quality in their possession, 

Qdly. That the ie was bound by the act of the agent, 
and liable for the difference between the value of the cotton 
sold, and that delivered 

3dly. That the agents of the vendor had aright to calla 
broker to their assistance, in ascertaining the value o| the cot- 
ton supplled.— Patiion vs. Moore. 

A parol contract for the sale of lands, accompanied with pos- 
session, improvements by the vendee, ee occupan- 
cy, and frequent acts recognising the sale, by the vendor, will 
take such contract out of the statute of franc is; and authorise 
Chancery to decree a specific performance.—Drock ef al. vs. 


Cook et al. 


CONVEYANCE 


In this § state, the freehold of lands to take effeet in fulura, may 

be conveved hes a grantor to the grantee and his heirs, upon 

the consideration of natural love and affection, without livery 

of seizen, where the deed reserves to the erantor a life estate 

in the premises; and such reservation will be construed into 

a covenant to stand seized to the use of the grantee. —Simmons 
Augustin. 


2. A deed “giving and granting” lands to one, “and the heirs of 


his body forever, after the demise of the grantor;”’ held to 
be sufficient in its terms for this purpose.—1b. 


3. Where'a deed of iands by one to his two sons. expressed a 


limitation to the donees, “‘and the leaal heirs of their bodies 
forever;”’ held that such deed created an estate tail, in the 
donees, and was embraced within the meaning of the act of 


1812.—+b. 


A. Under the statute of 1812, a limitation by deed, of real estate 


to a succession of donees, will no 
the adoption of the terms prescribed in that statute; and 
clause, that in default of heirs of the body of the remainder 
man, the estate shall revert to the right heirs of the donor in 
fee simple.—ib. 


t be deemed valid without 


5: To give a deed passing real estate, validity, under this sta- 
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tute, the limitation and reversion must be declared by express 
words; and where a deed contains no clause adopting the 
terms of the statute and the limitation there prescribed, the 
donee takes an absolute estate in fee simple.+id. 

6. A voluntary conveyance of property, executed by a father, to 
‘his children, he being indebted at the time of executing the 
same, is void in respect to all previous creditors of the pa- 
rent. — Miller vs. Thompson. 

7. Whether such conveyances are void, with respect to the sub- 
sequent creditors of a parent, will depend on the intent with 
which they are executed.—b, 

8. Where such conveyance is made to a daughter, who after- 
wards marries, and the property passes, not into the husband’s 
possession, but remains with the grantor; it will be held, void 
as to previous creditors; and the husband can take no title 
to the property conveyed, as against them,—ib. 


COSTS. 


1. Motions to re-tax costs may be submitted and entertained, at 
a term subsequent to that at which the judgment ts rendered. 
Briley vs. Hodges. 

2. Where witnesses are summoned in a causc, but not sworn, 
and it appears, from afiidavit or otherwise, that they have 
been summoned to prove material facts; the attendance of 
such witnesses may be taxed in the bill of costs.—ib. 

3. In proceedings to try the right of property, levied on, under 
execution, judgment for costs cannot be rendered against the 
sureties to the bond given by the claimant.-—Hooper vs, Pair. 


COURTS—CHARGE OF. 

1. In trespass against a party and an officer, for illegally taking 
the goods of the plaintiff; the oflicer, (no objection appearing 
to be made against the legality of the execution,) may justi- 
fy alone on the process under which he has acted.—Fortner 
vs. Flannagan and Driver. 

2. Where, in such case, under the plea of justification, filed by 
both the party and the officer, instructions were asked, gene- 
rally, of the court, which, if given, would have operated in- 
juriously to the officer--it was held, that the instructions should 
have been sought in reference to the particular party, to whom 
applicable; and, not being so requested, were irrelevant; and 
the court was not bound to respond to them.-—ib. 


COURTS---CONTEMPT OF. 

1. The Circuit Courts are vested with authority to punish a con- 
tempt, committed in the breach of an injunction, granted by 
a judge thereof—where such injunction has been dissolved 





69 


196 


335 


3353 


401 


257 














INDEX. 487 


on hearing, and it has been reversed, and again re-instated, 
by the judgment of the Supreme Court, on error,.— Gates ys. 
MW Daniel. 

2. Where contempts are committed, by violation of an order or 
decree of Chancery. the English practice, in such cases, 
should be adopted here.—ib. 

3. This practice is, not to direct a seizure of the body, in the 
first instanee, but to give notice that a motion will be made, 
that the party guilty of the contempt, stand committed; and 
if not ready to show cause, the Court usually gives day; and 
then, on a hearing of the affidavits on both sides, decides.—ib. 

4. A judge of the Circuit Court, has no authority, in vacation, 
to order the body of a defendant to be taken, on a charge of 
having violated an injunction.—7b. 

5 But where such order has been made on a petition, support- 
ed by affidavits, showing a prima facie case of contempt; the 
Circuit Court can not rescind it, without a rule, that the defen- 
dant stand committed, unless, on day given, he shew cause.— 


wb. 


COURT—ORPHANS’. 

1, The Orphans’ Court of this State is, in general, possessed 
of full and entire jurisdiction in relation to all testamentary 
causes.--pperson vs. Collrell, 

2. Thus, before the Orphaus’ Court, a will, lost or destroyed, 
may be established, on an issue, submitted to a jury, by the 
production of a copy regularly proved by the attesting wit- 
nesses; and may be admitted to probate.—zb. 

3. So, the Orphans’ Court, with the aid of a jury, is competent 
to receive proof ofa will, once made and duly executed be- 
fore competent witnesses, and which has been destroyed by 
the testator in a fit of derangement: and (upon proper testimo- 
ny, under proper issues,) to admit the same to probate.—tb. 

4. Ina case like this, the Supreme Court will only look to the 
biil of exceptions, and any conceived error, in awarding an 
issue in the trial of the cause, or inthe judgment ofthe court 
must be there reserved.—ih. 

5. Where the copy of a will had been produced for probate, 
and an affidavit was filed by the executor, stating the circum- 
stances of the destruction of the original paper—held that the 
affidavit, (no objection to it being made before,) was a suffi- 
cient foundation for proof by the subscribing witnesses to the 
will, that it was executed while the testator was of sound mind; 
and proof by another that the testator destroyed a paper in a 
moment of insanity, (on the day of his death,) which he said 
was his will; were proper matters for the consideration of a 
jury, by which to identily the paper; and render a verdict on 
the question of its genuineness as a will.—tb. 
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6. It seems, that two, out of three witnesses, attesting a will of 
realty, might not be sufficient to establish said will, (ifobject- 
edto for want of the third,) if all be alive and within the juris- 
diction of the court.--ib dl 

7. But it seems clear that an objection of this kind could not be 
made, in error, where none had been made below, and where 
it did not appear, from the record, but that the absence of 
one of the three witnesses had been accounted for.-—-7). 51 

8. A transcript of a record of the Orphans’ Court, properly au- 
thenticated, cannot be rejected as evidence, on the testimony 
of the clerk of that court, that such transcript is incomplete. 
Carroll vs. Pathiciller. 279 

9. Where an order of the Orphans’ Court direeted an adminis- 
trator to carry a wil into effect, (found after the grant of let- 


ters,)---it was held, that a transcript of such order was admis- 


sible in evidence; jt not appearing that any executor was ap- 
pointed by the will; and the order remaining unreversed.—ib, 279 
10A wiil properly admitted to probate, cannot be rejected as evi- 
dence ina suit between an Indian and white man, merely be- 
cause the will had been proved, by the testimony ofan Indian 
Witness---it appearing, that at the time the will was proved, 
all who were entitled to objections against the will, were In- 
dians.— ih. . 279 


COVENANT. 
1, A covenant in an agreement, to submit matters of difficulty, 
arising thereon, to arbitration, does not preclude a party from 
a right of action, fora breach thereo!—no arbitration pending 
at the commencement of the suit, and no award being had.— 
Stone vs. Dennis. 231 
2, Where parties enter into covenants, which contemplate a fu- 
ture co-partnership, an action for a breach, may be main- 
tained at law, by either of the parties, for a breach committed 
by one, before the co-partnership has commenced.—ib. 231 
3. And, it seems, that covenant is sustainable, even in the case of 
a co-partnership, fora breach of any article, which either party 
covenants to perform.——id. 231 
4. A party, covenanting, on sufficient consideration, to perform 
acts, not, on their face, impossible, illegal or immoral; and, 
no showing being made, that these results have accrned---will 
be held to their performance, notwithstanding the difficulty 
attending them, or the hardship of the particular act.—ib. 231 
5. One sued for breach of covenant, cannot, under the pleavof 
covenant performed, avail himself of the difficulty of per- 
forming his covenant, in excuse .——ib. 231 
6. Where a party covenanted to perform certain acts, necessary 
to effect the building of mills on his own lands, and it appear- 
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ed, that the covenant contemplated a canal to be cut, on ad- 
joining lands-- it was held, in an action against. him, for a 
breach of his covenant in abandoning the contract, that he 
was not entitled to prove, in mitigation of damages, that the 
adjoining lands were owned by strangers---no other evidence 
appearing in the cause to explain the particular effect intend- 
ed, and, under the facts, the testimony appearing isolated and 
irrelevant.—7b. 


DAMAGES. 

1. In detinue, damages to the extent of the value of the hire of 
a slave, are recoverable from the time of the demand.— Car- 
roll vs. Pathkiller. 

2. In the action of trespass to try title, the fictitious proceedings 
in ejectment are abolished : and where, in such action, the 
ejectment was laid in the declaration as before the date of 
a patent, on which the plaintiff relied, it was held, that this 
was immaterial : and that damages were recoverable for the 
detention down to the time of trial —-.Waslers vs. Easlis. 

3. The proper criterion of damages, in the action of trespass to 
try title, is not the profifs acquired during the occupation of 
the premises. — Bullock vs. Wilson. 


DEBT. 

1. The action of debt will lie, wpon a promissory note, made 
nayable to bearer, by the bearer, against the maker.--Car- 
voll vs. Meeks 

2. That a judgment is entered informally, as in assumpsil, the 
action being debt, is no cause of reversal in ecrror---the judg- 
ment being for the proper amount declared on.—<ab. } 


DEBTOR AND CREDITOR. : 

1. Where a bill is filed by a creditor, for the object of subjecting 
o oo A ton] 
the lands of a testator, in the possession of heirs and devi- 
sees, to the payment of his debt; no decree can be rendered, 
until after service of process upon the personal re presenta- 
tive, if within the Jurisdiction of the court, or publication 
? a ? 

if non-resident.— Darrineton, et al. vs. Borland. 

. : 

2, Nor can a decree be rendered, in such a case, against part of 

the defendants, before a decree pio confesso, as to every par- 
’ j I 

tv, served with process, who has not answered.—tb. 

. ? : 

8. Chancery will not entertain a bill, filed by a creditor, alleg- 
ing a waste of the personal estate of a testater, by the exeen- 
tor, and seeking to subject the lands of the testator, in the 
possession of heirs and devisees, to the payment of his debt, 
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(no charge of the debt being made by will, upon the realty,) 
except it be averred, and proved, that the executor and his 
suretiesare insolvent; and, that all remedy, at law, has been 
exhausted against them.—-ib. 

4. But, in case ot a charge, by will, of the debts of a testator, 


upon his realty, a trust is created, which it is the province of 


equity to enforce : and, in such case, there is no necessity 
to allege or prove the actual pursuit of the remedies at law ; 
or facts in excuse thereof. —ib. 

5. In a proceeding, in Chancery, to subject the lands of a tes- 
tator, in the possession of the heirs and devisees, to the pay- 
ment of debts ; a judgment obtained against the executor, is 
no evidence to charge the heirs and devisees.——ib. 

6. Where the will of a testator, after expressing an intention 
of disposing of all his earthly estate, recited, that his just debts 
should be paid, previous to any dislribulion of lhe estate among 
the representalivés—held, that the will was entitled to a con- 
struction, charging the debts of the testator upon his realty. eb. 

7%. The effect of the act of 1806, subjecting the lands of a de- 
ceased testator or intestate, to the payment of his debts; 
destroys all distinction between a general express trust, c.ea- 
ted by will, (or an implied general trust in the devisees;) and 
a special trust, designating by schedule, the particular debts 
of the deceased.—%b. 

8. Semble—the just construction of this statute, is to make the 
lands of the testator, or intestate, liable to the debts, no mat- 
ter how devised, or into whose possession passed; unless sold 
by a decree of the Orphans’ Court, or of Chancery: or, un- 

' less where sold by a trustee, (authorised, either expressly or 
impliedly, by the will,) the sale is bona fide, and the proceeds 
are actually applied to the payment of the debts: which appli- 
cation the purchaser, or those claiming under him, must af- 
firmatively show.—ib. 

9. Under this statute, a decree cannot be rendered, for the 
rents and profits of lands, in the possession of the heirs 
or devisees. And, it seems, that where such debts, are charg- 
ed by will upon the realty, no execution could go against 
the profits, until, after the sale of the lands, a deficit should 
be declared.——1b. 

10. A testator may devise his realty, in such terms, as to sub- 
ject it at all events, tothe payment of his debts: and where a 
charge of the debts of a testator, upon his realty, is uncon- 
ditional, a devastavit, by the executor, will not defeat it.--ib. 

11 A voluntary conveyance of property, executed by a father, to 
his children, he being indebted at the time of executing the 
same, is void in respect to all previous creditors of the pa- 
rent.—Miller vs. Thompson. 

12Whether such conveyances are void, with respect to the sub- 
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sequent creditors of a parent, will depend on the intent with 
which they are executed.—1b. 

13Where such conveyance is made to a-daughter, who after- 
wards marries, and the property passes, not into the husband’s 
possession, but remains with the grantor; it will be held, void 
as to previous creditors; and the husband can take no title 
to the property conveyed, as against them.—b, 

14.Where one, in insolvent circumstances, against whom a suit 
was pending for a large amount, had his property sold, under 
atrust deed; and the property was purchased by his friends 
and delivered to him; and, by the debtor, delivered to his son, 
who was of limited means, and taken into another State---it 
was held that, under the circumstances, there being no proof 
of a bona fide sale to the son, that the transaction was fraudu- 
lent, as against the creditor in whose favor the suit was pend- 
ing: and a decree in Chancery was rendered, appropriating 
the property in the hands of the son’s executor, to the pay- 
ment of the judgment.—-Overlon, Ex’or, vs. Ex’ors of Morris. 

15. Chancery will not subject the personal assets of an estate, 
(which cannot be reached by execution at law,) to the pay- 
ment of a creditors demand, unless such creditor has obtained 
a judgment against the debtor ; and an execution thereon, 
has been returned nulla bona.—Morgan, ex’ix, vs. Crabb. 


DEEDS. 


1. In this State, the freehold of lands to take effect in futuro, may 
be conveyed by a grantor to the grantee and his heirs, upon 
the consideration of natural love and affection, without livery 
of seizen, where the deed reserves to the grantor a life estate 
in the premises; and such reservation will be construed into 
a covenant to stand seized to the use of the grantee. —Simmons 
vs. Augustin. 
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2. A deed “giving and granting” lands to one, ‘‘and the heirs of 


his body forever, after the demise of the grantor;” held to 
be sufficient in its terms for this purpose.—zb. 

3. Where a deed of iands by one to his two sons, expressed a 
limitation to the donees, “and the legal heirs of their bodies 
forever;”’ held that such deed created an estate tail, in the 
donees, and was embraced within the meaning of the act of 
1812,—ib. 

4. Under the statute of 1812, a limitation by deed, of real estate 
to a succession of donees, will not be deemed valid without 
the adoption of the terms prescribed in that statute; and a 
clause, that in default of heirs of the body of the remainder 
man, the estate shall revert to the right heirs of the donor in 
fee simple.—ib. 

5° To give a deed passing real estate, validity, under this sta- 
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tute, the limitation and reversion must be declared by express 
words; and where a deed contains no clause adopting the 
terms of the statute and the limitation there prescribed, the 
donee takes an absolute estate.in fee simple.—ztb. 

6. Where one, in insolvent circumstances, against whom a suit 
was pending for a large amount, had his property sold, under 
a trust deed; and the property was purchased by his friends 
and delivered to him; and, by the debtor, delivered to his son, 
who was of limited means; and taken into another State—it 
was held that, under the circumstances, there being no proof 
of a bona fide sate to the son, that the transaction was fraudu- 
lent, as against the creditor in whose favor the suit was pend- 
ing: and a decree in Chancery was rendered, appropriating 
the property, in the hands of the son’s executor, to the pay- 
ment of the judgment.— Overton, ex’or, vs. Ex’ors of Morris. 


DEMURRER. 

’ 1. That matter is pleaded specially, which may be available un- 
der the general issue, is not cause of demurrer.— Browns vs. 
Jones. 


DETINUE. 

1. That a party forcibly took property out of the possession of 
the plaintiff, cannot affect his right to recover the property, in 
an action of detinue.—Carroll vs. Pathhiller. 

2. In detinue, damages to the extent of the value of the hire of 
a slave, are recoverable from the time of the demand.---th. 


DEVASTAVIT. 

1. A testator may devise his realty, in such terms, as to subject 
it at all events, to the payment of his debts: and where a 
charge of the debts of a testator, upon his realty, is uncon- 
ditional, a devastavit, by the executor, will not defeat it.— 
Darrington et al. vs. Borland. 


DOWER. 

1. The widow of an Indian is not dowable of lands, selected by 
the husband, under the Treaty between the United States and 
the Creck tribe, of the 24th March, 1832, and by him con- 
veyed, in conformity with that treaty, to a purchaser.— Chin- 
nubdee vs. Nicks et al. 


ENDORSER AND ENDORSEE. 

1. The holder ofa promissory note, into whose hands it goes by 
delivery, after several indorsements, cannot maintain an ac- 
tion thereon, in his own name, against the fir-t indorser, the 
payee, on the evidence of the paper alone; though such ac- 
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tion be commenced in a Justices court.—Alday and Evans vy. 
Jamison. 112 

2. The words, ‘‘ used the legal means to try to collect out of 
the maker,” of a note, is not a sufficient averment of the ne- 
cessary diligence to bind an indorser, —io. 112 

3. Where a noe, payable to bearer, is declared on, as having 
been transferred by the payee, to the plaintiff, and the note 
shows an indorsement to an intermediate party; it will be 
presumed, that the note has been returned by the indorsee, to 
the payee, and, by him delivered to the bearer---so far as to 
authorise the latter to sue thereon, in his own name.— Car- 
roll vs. Mechs. 226 

4. The bearer of a promissory note, which has been transferred 
to him, by delivery, may well maintain an action thereon, 
against the maker, without setting out a title through any in- 
termediate assignments.—ib, 

5. But an intermediate tndorsee who returns the note to the 
payee, before the latter delivers it to a bearer, is a competent 
witness for the plaintiff, in such an action. —1b. 226 

6. Where, from the date of a bill of exchange and the evidence 
offered, it appeared to have been protested twelve months af- 
ter its maturity—held, that the indorser was discharged. 
Hudson vs. The Bank of Alabama. 340 

7. Inan action against the indorser of a foreign bill of exchange, 
where the protest of it deseribed the name of a subsequent 
indorser thereof, as Pyroa, when the bill sued on, showed his 
name to be Byron, it was held, (under the facts,) that this 
was sufficient to charge the prior indorser.—Moorman v The 


o 


Bank of Alabama. 353 





ERROR, AND WRIT OF. 
1, Where an immaterial fact is plead in bar to an action, and 
issue be taken thereon, and the evidence sustains the truth 
of such plea; it is error for the court to instruct the jury to 
find for the plaintiff.—-Hazard, adm’r vs. Purdom. 43 
2. The court, in such case, is bound, regardless of the materi- 
ality of the issue, to instruct, that, ifthe truth of the plea be 
established, the jury snust find for the delendant.—ib. 43 
3. Where an inferior Court, after rejecting testimony offered in 
a cause. charged as though such testimony had been admitted, 
it was held that such charge was abstract, and not the sub- 
ject of inquiry in error.—Ogbura vs. Oghurn 126 
4. The omission to set out, in a writ of error, the particular day 
on which it should be returned, is cured by the statute of 
amendments. — De Sylva vs. Henry 132 
5. It is no cause for the dismissal of a writ of error, that sure- 
ties to a bond, for an appeal from the judgment of a justice 
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of the peace, are not joined, it not appearing that the judg- 
ment on appeal is against them.—ib. 

6. Appearance by counsel, and argument on the merits, cure 
the want of a citation. —i4 

7. That no return appeared on a scire facias issued against a de- 
faulting witness, held to be sufficient error to reverse a judg- 
ment rendered thereon.— Caloe vs. Harrison. 

8. That a judgment is entered informally, as in assumpsit, the ac- 
tion being debt, is no cause of reversal‘in error—the judg- 
ment being for the proper amount declared on.—Carroll'vs 
Meeks. 

9. Where the leading pfocess in a cause against several defen- 
dants,did not appear to have been executed upon all; and all 
appeared, from the record, /o have appeared by counsel; it was 
held, that judgment against all, was not error.— Gilbert, et al. 
vs. Lane. 

10A party objecting to the introduction of a witness, has a right 
to show that he has an interest in the event of the suit; and 
the rejection of testimony tu that end, is error.—Curroll vs. 
Pathkiller. 

11And this, notwithstanding that the witness, (alter such rejec- 
tion,) on his voire dire, disclaims interest.—th. 

12.Where evidence has been admitted, by an inferior Court, on 
an issue. on some points, within which it might have been 
admissible, and others not; the Supreme Court will not re- 
verse—the bill of exceptions not showing that the evidence 
was admitted in respect to a part of the issue, to which it 
might have been incompetent.—Bullock vs Wilson. 

13. That a cause is submitted to a jury, and a verdict rendered 
for the plaintiff, on pleas of the defendant; without a replica- 
tion to such pleas, is error. — Wheelock vs. Fitch 

14.Where a cause was continued, on an agreement to try it 
in a special mode, al a designated term, it was held error to 
try itin that mode at a term subsequent to the one agreed 
upon.— Greer vs. M’ Gehee. 

15. Where an appeal is taken upon a decree, and it appears that 
neither of the parties litigating the cause, are entitled to the 
subject matter of the decree; but a third person, not a party 
to the appeal---this court cannot reverse in favor of the latter. 
Morgan, ex’ix, v Crabb. 


ESTATE OF DECEASED PERSON. 

1. Where a bill is filed by a creditor, for the object of subject- 
ing the lands of a testator, in the possession of heirs and de- 
visees, to the payment of his debt; no decree can be render- 
ed, until after the-service of process upon the personal repre- 
sentative, if within the jurisdiction of the Court, or publica- 
tion, if non-resident.— Darrington et al. vs. Borland. 
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Chancery will not entertain a bill, filed by a creditor, alleg- 
ing a waste of the personal estate of atestator, by the exeeu- 
tor, and seeking to subject the lands of the te-tator, in the 
possession of heirs apd i visees, to the payment of his debt, 
(no charge of the debt being made, by will, upon the realty,) 
except it be averred, and proved, that the executor and his 
sureties are insolvent; and, that all remedy, at law, has been 
exhausted against them.—Jb. 

But, in case of a charge, by will, of the debts of a testator, 
upon his realty, a trust is created, which it is the province of 
Equity to enforce: and, in such case, there is no necessity, 
to allege or prove the actual pursuit of the remedies at law; 
or facts in excuse thereof.—-Jb. 

In a proceeding in Chancery, to subject the lands of a testa- 
tor, in the possession of the heirs and devisees, to the pay- 
ment of debts; a judgment obtained against tue exceutor, is 
no evidence to charge the heirs and devisees.—IJI), 

But, such judgment would be sufficient evidence of a present- 
ment of the demand within the tine prescribed by the statute 
of non-eclaim, if the demand were not ctherwise liable to that 
objection.—v. 


. Where the will of a testator, after expressing an intention of 


disposing of all his earthly estate, recited, that his just debts 
should be paid, previous to any distribution of the estate, among 
the representatives—held, that the will was entitled to a con- 
struction, charging the debts of the testator upon his realty.ab, 


. The effect of the act of 1806, subjecting the lands of a de- 


ceased testator or intestate, to the payment of his debts; de- 
stroys all distinction between a general express trust, creat- 
ed by will, (or an implied general trust in the devisees;) and 
a special trust, designating by schedule, the particular debts 
of the deceased.—Jb. 

Semble—the jnst construction of this statute, is to make the 
the lands of the testator or intestate, liable to the debts, no 
matter how devised, or into whose possession passed; unless 
sold by a decree of the Orphans’ Court, or of Chancery: or, 
unless, where sold by a trustee, (authorised, either express- 
ly or impliedly, by the will,) the sale is bona fide, and the pro- 
ceeds are actually applied to the payment of the debts: which 
application the purchaser, or those ¢ laiming under him, must 
affirmatively show.—Jh. 

Under this statute, a decree can not be rendered, for the 
rents and profits of lands, in the possession of the heirs or 
devisees. And, it seems, that where such debts are charged 
by will, upon the realty, no execution could go against the 
profits, until, afier the sale of the lands, a deficit should be 
declared.—IJb. 
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10. A testator may devise his realty, in such terms, as to sub- 
ject it, at all events, to the payment of his debts: and where 
a charge of the debts of a testator, upon his realty, is uncon- 
ditional, a devastavit, by the executor, will not defeat it.-Jb. 

11 Where one, by will, gave certain slaves to A when B should 
arrive at theage of twenty-one; it was held, that A was entitled 
to his proportion of the hire, from the time of the testator’s 
death. — Guardian of Christian vs. Christian, adm’x. 

12. Chancery will not subject the personal assets of an estate, 
(which can not be reached by execution at law,) to the pay- 
ment of a creditor’s demand, unless such creditor has obtain- 
ed a judgment against the debtor; and an execution thereon 
has been returned nulia bona.— Morgan, ex’iz vs. Crabb. 


ESTATE—LIMITATION OF, BY DEED. 

1. In this State the freeliold of lands, to take effect in fu/uro 
may be conveyed by a grantor, to the grantee and his heirs, 
upon the consideration of natural love and affection, without 
livery of seizen, where the deed reserves to the grantor a life- 
estate in the premises; and such reservation will be construed 
into a covenant to stand seized to the use of the grantee. — 
Simmons vs..4ngustin. 

2. A deed, ‘giving and granting ” lands to one, “and the heirs 
of his body, forever, after the demise of the grantor;”’ held to 
be suflicient in its terms, for this purpose. —Jb. 

8. Where a deed of lands, by one to his two sons, expressed a 
limitation to the donees, ‘‘and the legal heirs of their bodies for- 
ever; held, that such deed created an estate tail, inthe donees, 
and was embraced within the meaning of the act of 1812.Tb. 

4. Under the statute of 1812, a limitation by deed, of real estate 
to a succession of donees, will not be deemed valid, without 
the adoption of the terms prescribed in that statute; and a 
clause, that in default of heirs of the body of the remainder 
man, the estate shall revert to the right heirs of the donor, in 
fee simple, 

5. To give a deed passing real estate, validity, under this statute, 
the limitation and reversion must be declared by express 
words ; and, where a deed contains no elanse, adopting the 
terms of the statute, and the limitation there prescribed, the 
donee tekes an absolute estate in fee simple.—/). 


9 


EVIDENCE. 

1. In a proceeding in Chancery, to subject the lands of a testa- 
tor, in the possession of the heirs and devisees, to the payment 
of debts ; a judgment obtained against the executor, is 
no evidence to charge the heirs and devisees.--- Darrington, 
etal. vs. Borland. 
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2. But it is competent, for the Chancellor, to transfer to the 
master, the duty of receiving proofs of the debts of the tes- 
tator; but such proof must be established according to the 
rules of evidence, and all parties in interest must have an op- 
portunity, to appear and contest the proofs offered.—ib. 11 

3. Under our statutes, a certified copy of a will and probate, 
is evidence both of the validity of the will, and of the cor- 
rectness of the probate, while the decree of the Orphans’ 
Court remains unreversed.—Jb. 11 

4. Where the copy of a will had been proluced for probate, 
and an affidavit was filed by the executor, stating the circum- 
stances of the destruction of the original paper —held that the 
affidavit, (no objection to it being made before,) was a suffi- 
cient foundation for proof by the subscribing witnesses to,the 
will, that it was executed while the testator was of sound mind; 
and proof by another that the testator destroyed a paper ina 
moment of insanity, (on the day of his death,) which he said 
was his will; were proper matters for the consideration of a 
jury, by which to identify the paper; and render a verdict on 
the question of its genuineness as a will.—Apperson vs. Cot- 
trell. 51 

5. It scems, that two, out of three witnesses, attesting a will of 
realty, might nof be sufficient to establish said will, (if object- 
ed to for want of the third,) if all be alive and within the juris- 
diction of the court.—-ib 

6. But it seems clear that an objection of this kind could not be 
made, in error, where none had been made below, and where 
it did not appear, from the record, but that the absence of 
one of the three witnesses had been accounted for.—tb. 51 

7; Where’an inferior Court, afier rejecting testimony offered in 
a cause charged as thongh such testimony had been admitted, 
it was held that such charge was abstract, and not the sub- 
ject of inquiry in error.—Ogburn vs. Ogburn 126 

8. The bearer of a promissory note, is not precluded from a re- 
covery thereon, by evidence, that the maker has been gar- 
nisheed by a creditor of the pavee, and a judgment recover- 
ed against him—it appearing that the maker received notice 
of the transfer of the note, before he answered on the gar- 
nishinent.—Colvin vs. Rich. 175 

9. In trespass against a sherif, for wrongfully taking goods (un- 
der an execution in attachment,) the defendant in the attach- 
nent is not a competent witness, to prove that he had sold the 
goods to the plaintiff for valuable consideration. —Burns vs. 
Taylor. 187 

10 In trespass against a sheriff, for taking goods, the property of 
a plaintiff, the record of an attachment cause, in which the 
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plaintiff is neither a party or privy, (its relevancy to the is- 
sue being not otherwise shewn,) is no evidence for the defen- 
dant.—ib. 

11. In an action against the maker of a note, by the bearer, the 
payee is not competent to prove the making of the note---un- 
der the plea of non est factum.-- Carroll vs. Meeks. 

12.But an intermediate indorsee who returns the note to the 
payee, before the latter delivers it to a bearer, is a competent 
witness for the plaintiff, in such an action.—1b. 

13A transcript of a record of the Orphans’ Court, properly au- 
thenticated, cannot be rejected as evidence, on the testimony 
of the clerk of that court, that such transcript is incomplete. 
Carroll vs. Pathkiller. 

14 Where an order of the Orphans’ Conrt directed an adminis- 
trator to carry a will into effect, (found after the grant of let- 
ters,)---it was held, that a transcript of such order was admis- 
sible in evidence; it not appearing that any executor was ap- 
pointed by the will; and the order remaining unreversed.—ib. 

15 That class of persons embraced by the act of 1823, are, in 
civil suits, capable of being witnesses, only for and against 
persons of the same class: and are incompetent witnesses, in 
any case whatever, where a white person is a party.—Jb. 

16A will properly admitted to probate, cannot be rejected as evi- 
dence ina suit between an Indian and white man, merely be- 
cause the will had been proved, by the testimony of an Indian 
witness---it appearing, that at the time the will was proved, 
all who were entitled to objections against the will, were In- 
dians.—ib. 

17.A defendant, after his testimony in defence, is closed, has a 
right to prove that a witness called by the plaintiff, to rebut 
the defence, ix unworthy of credit. — Davenport vs. Drake. 

18 Where, in trover for a slave, against two, the plaintiff to shew 
his right of property, offered the record of an action in detinue, 
determined between himself and one of the defendants, it wag 
held, First---that the Court had no authority to reject it as e- 
vidence--it not appearing but that it was intended as the 
foundation of proof of the identity of the slave, in both suits. 
Second--that the record (in this view,) was almiesible, not- 
withstanding the first suit was against but one of the defend- 
ants.— Reed vs. the Brashers , 

19.Where evidence has heen admitted, by an inferior Court, on 
an issue. on some points, within which it might have been 
admissible, and others not; the Supreme Court will not re- 
verse—the bill of exceptions not showing that the evidence 
was admitted in respect to a part of the issue, to which it 
might have been incompetent.—Bullock vs Wilson. 

29. On suggestion against a sheriff, under the act of 1826, for 
failing to make the money under an execution, evidence, that 
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the property in possession of the defendant in execution was 

said not to belong to the latter, will not excuse the sheriff, 

fg a levy.—Rober'son vs. Beavers 385 

The claimant of property, levied on under an execution, can 

not impeach the fairness of the judgment, on which the exe- 

cution issues, by evidence that it was fraudulently obtained. 

oft oe vs. Pair. 491 

2.A judgment, and proc -eedings under it, obtained by confession 

or default, against one whose property is subsequently levied 

on, under execution in favor of a stranger, form no evidence 

against the latter, in proceedings to try the right of property, 

to show the fairness of the debt, upon which the claimant ob- 

tained the first judgment. =-tb. , 401 
23.In taking the testimony of a witness, res.ding out of the State, 

it is not essential to file interrogatories in the clerk’s office, 

previous to the issuance of a commission.—4din’rs of Wige 

gins vs. Alm’r of Pryor. 

24. A party, seeking such testimony, has his election either to 
file interrogatories; or to propound questions when the wit- 
ness goes bafare the com nissioners.—vib. 

25.[t is no objection to the reading of the deposition of a witness, 

the State, regularly taken, that such witness 


430 


430 


residing out of 
has not signed it.—ib. 

26. In such case the certificate of the commissioners, that it was 
signed, it not appearing to be so, is not sufficient, apart from 
other circumstances of suspicion, to warrant its rejection as 
evidence.—ib. 

27. In an action brought by the administrators of A, against the 
administrator of B, for money received by the latter of the es- 
tate of C ; the administrator of C is competent, in respect of 
interest, to prove the payment by him of the money to B. --ib. 430 

23. In such case, it was held, that parol proof of the receipt gi- 
ven by B, for the money so received from C’s adm’r might be 


430 


430 


made by him, without the production of the receipt.—ib 430 
29.in the action of slander, evidence of the general character of 
the plaintiff, is admissible. — Waters vs. Jones. 442 


39. Chancery will not afford relief upon evidence--material alle- 
gations to support which, are not contained in the bill.—Mor- 
gan, ex:r, vs. Crabb. 470 


EXECUTION. 

. On a motion against a constable for failure to return an exe- 
cution, it is no excuse that he forgot to make a return, when 
he delivered it to the magistrate.— Gayle and Heustis, adm’ rs 
vs. Weir. 

2. So, where on an appealto the County Court, upon such motion 
the constable was permitted to make a return upon the exe- 
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cution, alleging that he forgot to do so when he returned it 
to the justice; held to be error.—tb. 

3. In trespass against a party and an officer, for illegally taking 
the goods of the plaintiff; the officer, (no objection appearing 
to be made against the legality of the execution,) may justi- 
fy alone on the process under which he has acted.—Fortner 
vs. Flannagan and Driver. 

4. Where, in such case, under the plea of justification, filed by 
both the party and the officer, instructions were asked, gene- 
rally, of the court, which, if given, would have operated in- 
juriously to the officer--it was held, that the instructions should 
have been sought in reference to the particular party, to whom 
applicable; and, not being so requested, were irrelevant; and 
the court was not bound to respond tu them.--%b. 

5. A bond executed [before the act of 1828,] by the claimant 
of property, levied on under execution, and embracing a trial 
of the right of property, both to real and personal estate, is 
void, as a statutory boud.—King’s adm’r vs. Walton. 

6, On suggestion against a sheriff, under the act of i826, for 
failing to make the money under an execution, evidence, that 
the property in possession of the defendant in execution was 
said not to belong io the latter. will not excuse the sheriff, 
from a levy.— Robertson vs. Beavers. 

7. The claimant of property, levied on under an execution, can 
not impeach the fairness of the judgment, on which the exe- 
eution issues, hy evidence that it was fraudulently obtained, 
Hoaper vs. Pair. 

8, A judgment, and proceedings under it obtained by confession 
‘or default, against one, whose property is subsequently levied 
on, under execution in favor of a stranger, form no evidence 
against the latter, in proceedings to try the right of property, 
to show the fairness of the debt, upon which the claimant ob- 
tained the first judgment.—ib. 

9. In proceedings to try the right of property, levied on, under 
execution, judgment for costs cannot be rendered against the 
sureties tothe bond given by the claimant.--ib. 

10. Property levied on under execution, and claimed by third 

_ persons, under the statute, (the right of which is found against 
tham,) cannot be subsequently levied on by virtue of a judg- 
ment, obtained against the claimants and their sureties, on 
their bond to re-deliver.—Lindsay vs. King. 

11. Chancery will not subject the personal assets of an estate, 

_ (whieh ean not be reached by execution at law,) to the pay- 
ment of a creditor’s demand, unless such creditor has obtain- 
da judgment against the debtor; and an execution thereon 
e. — been returned nulia bona.— Morgan, ex’iz vs. Crabb. 
has 
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EXECUTORS AND ADMINISTRATORS. 

1. An administrator, within six months aferthe grant of letters, 
cannot be summoned as a garnishee, and judgment rendered 
against him, thereon.— Pre-nall vs. Mabry. 105 

2 An administrator purchasing goods, forthe use and benefit of 
an estate, is personally responsible to the vendor; and an ac- 
tion for the price thereof lies against him, in his individual ea- 
pacity.— Harding. vs Evans. | 291 

3. In an action against an administrator, on a claim against the 
estate of his intestate, the period elapsing, between the time 
of grant of letters, and the expiration of the six months, dur- 
ing which he may not be sued; are not to be embraced with- 
in the time relied on, to sustain a plea of the statute of limi- 
tations. — Houpl vs. Adin’rs of Shietds. 247 

4. In an action broneht by the administrators of A, against the 
administrator of B, for money received by the latter of the es- 
tate of C ; tha adininistrator of C is competent, in respect of 
interest, to prove the payment by him of the money to B.— 
Adm’rs of Wieeins vs. Adin’y of Pryor. 430 

5. In such case, it was held, that parol proofof the receipt gi- 
ven by B, forthe money so received from C’s administgator, 
might be made by him, without the production of the receipt. 
—yib. 430 


FERRY. 

1, Where one sought to obtain, frcm the Court of Commis- 
sions of Revenue and Roads, a license to a ferry, (under the 
17th section of the act of 1821,) and the petition showed that 
he was not the owser of the soil, on both sides the river; and 
that a ferry had been already established by a proper tribunal; 
it was held, that this Court would not reverse an order of the 
Circuit Court, refusing to grant a mandamus.— The Stale cx 
rel, Driver et al. vs. Com. of Roads of Talladega, 412 


FRAUDS—STATUTE OF. 

1. A parol contract for the sale of lands, accompanied with pos- 
session, improvements by the vende, uninterrupted occupan- 
ey, and frequent acts recognising the sale, by the vendor, will 
take such contract out of the statute of frauds; and author- 
ise Chancery to decree a specific performance.—Brock et all. 


vs. Cook et al, 464 


GAMING. . 
1. An indictment, under the act of 1828, for playing at cards, 
is sufficient, without setting out that it was a game, with 


cards.—Holland et al. vs. The State. 292 
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GARNISHEE. 


1. No gedgment can be rendered against a garnishee on his an- 
s ver, where there is not a clear admission of a legal debt, due, 
or becoming due, to the defendant in the original suit. Pr ¢s- 
nallvs. Mabry. 105 

2. An administrator, within six mon hs after the grant of letters, 
cannet be suinmoned as a garnishee, and judgment rendered 
against him, thereon. ---2). 

3. The bearer of a promissory note, is not precluded from a re- 
covery thereon, by evidence, that the maker has been gar- 
nisheed by a creditor of the payee, and a judgmeni recov ered 
against him---it appearing that the maker received notice of 
the transter of the note, before he answered on the garnish- 
ment.--- Colvin vs. Rich. , , 175 

4. Proceedings against a garnishee, in attachment, before justi- 
ces of the peace, when removed to the Circuit Court, are 
triable de novo; and the garnishee has a right to answer over. 
Colman vs. Walers. 381 


105 


GUARDIAN AND WARD. 

1. It is essential to the action of a guardian, adlilem, to minors 
interested in a cause, that a decree should be had, appoint- 
ing him such guardian: and, the answer of a stranger, el 
ing himself so, is not sufficient to avoid the nee i of 
decree, appointing him such.—Darrington et al. vs. Bor toy 10 


INDICTMENT. 
1. An indictment, under the act of 1828, for playing at cards, 
is sufficient, without setting out that it was @ game, with cards. 


--- Holland et al. vs. The Siate. 


to 
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INDIANS. 

1. That class of persons embraced by the act of 1823, are in ci- 
vil suits, capable of being witnesses, only for and against per- 
sons of the same class: and are incompetent witnesses, in any 
case whatever, where a White person is a party.---Carroll vs. 
Pathkiller. 279 

2. A will properly admitted to probate, cannot be rejected as 
evidence ina suit between an Indian and white man, merely 
because the will had been proved, by the testimony of an In- 
dian witness---it appearing, that at the time the will was prov- 
ed, all who were entitled to objections against the will, were 
Indians.---tb. 279 

8. The widow of an Indian is not dowable of lands, selected by 
the husband, under the Treaty between the United States and 
the’Creek tribe, of the 24th March, 1832, and by him con- 
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veyed, in conformity with that treaty, to a purchaser.— Chin- 

mubbee vs. Nicks et al. 

NSURANCE 

{ 1. Chancery te 13nd power to decree to mortearzees, the pro- 
ceeds of a policy of insurance, effected by the mortgagor, 





on the mortgaged property, where the same has been destroy- 
ed by fire---no covenant existing in the deed, as to the insu- 





! rance.— Vandegraaff et al. vs. Jzdlock. 
JUDGMENT. 

1. That a judgment is entered informally, as in assumpsit, the 
action being debt, is no canse of reversal in error---the judge 
ment being for the proper amount declared on.—Carroll vs, 
Me ehs ° 

JUDGMENT—SUSPENSION OF. 
~ That an inferior Court, in reserving a question for the opi 
nion of the Supreme Court, suspends judgment beyond the 
forty days, directed by the statute of 1334, is not error—the 
statute being only directory. —Crarles, a slave, vs. The Slate, 

LANDS. 

1. Where a bill is filed by a creditor, for the object of subjecting 
the lands of a testator, in the possession of heirs and devi- 
sees, to the payment of ints debt; no decree can be rendered, 
until after service of process upon the personal representa- 

i tive, if within the jurisdiction of the court, or publication, 
| if non-resident. — Darrington, et al. vs. Borland, 

4 . Chancery will not entertain a bill, filed by a creditor, alleg- 
4 ing a waste of the person: il estate of a testator, by the execu- 
& tor, and see ning to si Dee t the jands “the tes stator, in the 
| possession of heirs and devisees, to the payment of his debt, 


(no charge of the debt being m: ade by will, upon the realty,) 
except it be averred, and proved, that the executor and his 
sureties are insolvent; and, that all remedy, at law, has been 
exhausted against them.—-tb. 

3. But, in case of a charge, by will, of the debts of a testator, 


equity to enforce : and, in such case, there is no necessity 
to allege or prove the netus ul prtoust of the remedies at law ; 
or facts in excuse thereof, —1t). 

4. Ina procee ding, in Chancery, to subject the lands of a tes- 
tator, in the possession of the heirs and devisees, to the pay- 
ment of ‘debts ; a judgment obtained against the executor, is 
no evidence to charge the heirs and devisees.——ib, 

5. But, such judgment would be sufficient evidence of a present- 





upon his realty, a trust is created, which it is the province of 
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ment of the demand within the time prescribed by the statute 
of non-elaim, if the demand were not ctherwise liable to that 
objection. —ib. 

Where the will of a testator, after expressing an intention of 
disposing of all his earthly estale, recited, that his just debts 
should be paid, previous to any distribution of the estate, among 
the representalives—held, that the will was entitled to a con- 
struction, charging the debts of the testator upon his realty.db. 
The effect of the act of 1806, subjecting the lands of a de- 
ceased testator or intestate, to the payment of his debts; de- 
stroys all distinction between a general express trust, creat- 
ed by will, (or an implied general trust in the devisees;) and 
a special trust, designating by schedule, the particular debts 


‘of the deceased.—Jb. 


Semble—the jnst construction of this statute, is to make the 
the lands of the testator or intestate, liable to the debts, no 
matter how devised, or into whose possession passed; unless 
sold by a decree of the Orphans’ Court, or of Chancery: or, 
unless, where sold by a trustee, (authorised, either express- 
ly or impliedly, by the wili,) the sale is bona fide, and the pro- 
ceeds areactually applied to the payment of the debts: which 
application the purchaser, or those claiming under him, must 
affirmatively show.—Jh. 

Under this statute, a decree can not be rendered, for the 
rents and profits of lands, in the possession of the heirs or 
devisees. And, it seems, that where such debts are charged 
by will, upon the. realty, no execution could go against the 
profits, until, after the sale of the lands, a deficit should be 
declared.—Jb. 


10. A testator may devise his realty, in such terms, as to sub- 


1] 


ject it, at all events, to the payment of his debts: and where 
a charge of the debts of a testator, upon his realty, is uncon- 
ditional, a devastavit, by the executor, will not defeat it.-Jb. 
. A reasonable notice in the sale of lands, under a decree of 
Chancery, (subjecting them to sale, for the payment of the 
debts of the testator,) is all that can be required; and such 
sale may be ordered, in the discretion of the Chancellor, for 
cash, or on a credit. —tb. 


12. In this State the freehold of lands, to take effect in fuluro 


may be conveyed by a grantor, to the grantee and_ his heirs, 
upon the consideration of natural love and affection, without 
livery of seizen, where the deed reserves to the grantor a life- 
estate in the premises; and such reservation will be construed 
into a covenant to.stand seized to the use of the grantee.— 
Simmons vs. Augustin. 


13.A deed, “giving and granting” lands to one, ‘and the heirs 


of his body, forever, after the demise of the grantor;”’ held to 
be sufficient in its terms, for this purpose. —Ih. 
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14, Where a deed of lands by one to his two sons. expressed a 
limitation to the donees, ‘‘and the legal heirs of their bodies 
forever;” held that such deed created an estate tail, in the 
donees, and was embraced within the meaning of the act of 
1812.—z. 69 

15 Under the statute wdhateins, a limitation by deed, of real estate 
to a succession of donees, will not be deemed valid without 
the adoption of the terms prescribed in that statute; and a 
clause, that in easy of heirs of the body of the remainder 
man, the estate shall revert to the right heirs of the donor in 
fee simple. —ib. 69 : 

16. To give a deed passing real estate, validity, under this sta- 
tute, the limi ation and reversion must be declared by express 
words; and where a deed contains no clause adopting the 
terms of the statute and the limitation there preseril bed, the 
donee takes an absolute estate in fee simple.—ib. 69 

17 The widow of an Indian is not dowable of bis selected hy 
the husband, ere rthe Treaty hetweenthe United States and 
the Creck rh of the 24th Mareh, 1832, and by him econ- 
veyed in con%ormity with that treaty, to a purchaser .— Chin- 
nuddee vs. Nir e' al. 362 

18.A parol contract for the sale of lands, accompanied with pos-  ~ 
session, improvements by the vendee, nninterrupted oecupan- 
cy, and frequent acts recognising the sale, by the vendor, will 
take such contract out of the statute of frauds; and author- 
ise Chancery to decree a specific performance.—Brock et all. 


vs. Cook et al. 464 
LIEN. 


1. The giving ofa replevy bond, under the attachment laws of 
this State, does+not discharge the lien first acquired on the 
property, under the attachinent.—M Rae and Augustin vs. 

M: Lean, &e. 138 

2, Certificates of stock, issned by a private association, under 
articles rendering thei assignable, and prescribing no lien 
upon them, for debts due the npg ae are not subject, inthe 
hands of a bona fide assignee, to an off-set against the origi- 
nal stock-holder.—4Adin’r of Soence vs. Whitaker, ct al. 297 


LIMITATIONS—STATUTE OF. 
1. In an action against an admit: aber on a claim against the 
estate of his intestate, the period elapsing, between the time 
of grant of letters, and the expiration of the stx months, dur- 
ing which he may not be sued; are not be embraced with- 
in the time relied on, to sustain a plea of the statute of limi- 
tations. —Houpt vs. 2!/m’rs of S rields. 247 
2. The 10th section of the act of 1892, “for the limitation of ac- 


3 v. P. 64 
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tions,” &c. does not embrace within its letter, or the equity 
of its construction, a case, where a plaintiff seeks to recover 
the amount of a promissory note, which, as defendant toa 
previous chancery cause, (between the same parties,) he had 
relied on, as an off-set; but which had been disallowed, and a 
decree rendered against him.—-Cianmins vs. Colgim. 

$. In such case it was held, that notwithstanding the chancery 
decree professed not to prejudice the right of action on the 
note; yet it could not restram the right of the party to the 
plea of the statute of limitations.—J0. 


MORTGAGE, AND MORTGAGEE. 

1. Chancery has no power to decree to mortgagees, the pro- 
ceeds of a policy of insurance, effected by the mortgagor, 
on the mortgaged property, where the same has been destroy- 
ed by fire---no covenant existing in the deed, as to the insu- 
rance.— Vandegraaff et al. vs. Medlock. 


MANDAMUS. 

1. A peremptory mandamus will not be awarded against an infe- 
rior tribunal, directing it to grant a right, under a statute, to 
which the party applying has not entitled himself.— The Slate 
exrel. Driver et al. vs. Com. of Roads of Talladega. 

2. So where one sought to obtain, trem the Court of Commis- 
sions of Revenue and Roads, a license to a ferry, (under the 
17th section of the act of 1821,) and the petition showed that 
he was not the owzer of the soil, on both sides the river; and 
that a ferry had been already established by a proper tribunal; 
it was held, that this Court would not reverse an order of the 
Circuit Court, refusing to grant a mandamus.—ib. 


MOTION. 

}. On a motion against a constable for failure to return an exe- 
cution, it is no excuse that he forgot to make a return, when 
he delivered it to the magistrate.— Gayle and Heustis, adm’rs 
vs. Weir. 

2. So, where on an appealto the County Court, upon such motion 
the constable was permitted to make a return upon the exe- 
cution, alleging that he forgot to do so when he returned it 
to the justice; held to be error.—ib. 

3. Motions to re-tax costs may be submitt@d and entertained, at 
a term subsequent to that at which the judgment is rendered. 
Briley vs, Hodges. 


PARTNERS, AND PARTNERSHIP. 
1. Where parties enter into covenants, which contemplate a fu- 
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ture co-partnership, an action for a breach, may be main- 
tained at law, by either of the p arties, for a breach committed 
by one, hefore the eco-partnershin has commenc od. — Stone Ys. 
Dennis: , 231 
. And, it seems, that covenant is sustainable, even in the case of 
aco-partnership, fora breach of any article, which either party 
covenants to perform.——id. 231 
3. Certificates of stock, issued by a private association, under 
articles rendering them assignable, and prescribing no lien 
upon them, for debis due the company, are not subject, inthe 
hands of a bona fide assignee, to an off-set against the origin- 
al stock-holder.-—.4ddin’rs of Spence vs. Whilaker et al. 297 
4. So, where the active trustee of an association, having within 
his own peculiar knowledge and control, the condition of the 
company transactions, induced the holder of certain certifie 
cates, to believe that they were of little value, whereby a sale 
was made of part of them, to the trustee---it was held, that 
the sale was fraudulent, void and of non-effect. —ib. 297 
5. A stock-holder who acts as the agent and active trustee of 
a company, is entitled to a reasonable compensation for his 
personal services, while regulating the business of the asso- 


ciation.—2b. 297 


to 


PATENT. 


1, A patent, issued by the United States, for land originally en- 
tered by the patentee, and nol roid, on ils face, cannot be col- 
Jaterally impeache -d, in-an action of trespass to try title, by the 
production of the certificate showing an assignment of it to 
another, previous to the issuance of the patent. —WVaslers vs. 
Easlis. 368 


PLEADING. 


Where an immaterial fact is plead in bar to an action, and 

issue be taken thereon, and the evidence sustains the truth 

of such plea; it is error for the court to instruct the jury to 

find for the plaintiff.—- Hazard, adim’r vs. Purdom. 43 
2. The court, in such case, is bound, regardless of the materi- 

ality of the issue, to instruct, that, ifthe truth of the plea be 

established, the jury saust find for the defendant.—7b. 43 
3. The words, “used the legal means, to try to collect cut of 

the maker” of a note, is not a sufficient averment of the ne- 

cessary dilligence to bind an indorser. —Alday and Evans vs. 

Jamison. 112 
4,Tiat a party bringing several actions, has divided his claim into 

sums under twenty dollars, so as to obtain the benefit of his 

own vath; can be taken advantage of, only by pleading the 
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pendency of the first suit, in bar to those subsequently insti- 

tuted.— De Sylva vs. Henry. 132 
5. Itis a good plea by the sureties, to a replevy bond in at- 

tachment, in a suit against them thereon, that the sheriff was 

notified to retain the property in his custody, by virtue of the 

proceedings uader which it was attached; and that he deliv- 

ered possession thereof to a stranger, who eloigned it from 

the State. —M Rae and Augustin vs.. M’Lean use, &c. 138 
6. An averment, that one promised to pay the plaintiff, ‘by the 

name and description of Duncan” M’L., &e. is sustained by 

the production of a bond, made payable to “D.”’ M’L., &&.— 

1b. 138 
7. Under a demurrer to a declaration filed in an attachment case 

Q question cannot arise as to the propriety of the claim under 

which the process issues—the declaration on its face contain- 

ing a substantial cause of action. —-Catn vs. Mather. 224 
8. In an action against the maker of a note, by the bearer, the 

payee js not competent to prove the making of the note---un- 

der the plea of non est factum.--Carrall vs. Meeks. 226 
9. One sued for breach of covenant, cannot, under the plea of 

covenant performed, avail himself of the difficulty of per- 

forming his covenant, in excuse .-—Slone vs. Dennis. ' 931 
10. Where, at one term, a decision of the court is made on de- 

murrer to a plea in abatement, against a defendant in a prose- 

eution; a judge, at a sudsequent term, has no authority to re- 

view the propriety of that decision, and refer the question as 

novel and difficult. —Lynes vs. The State. 348 
11. That a cause is submitted to a jury, and a verdict rendered 

for the plaintiff, on pleas of the defendant; without a replica- 

tion to such pleas, is error, —Wierlock vs. Fitch 387 
12. A plea, by two defendants, verified by the oath of one, is a 

sufficient compliance with the statute, requiring a denial of 

the execution of any writing, to be by plea, supported by affi- 


davit.—B> owns vs. Jones. 420 
13.That matter is pleaded specially, which may be available un- 
der the general issue, is not cause of demurrer.—ib. 420 


14. It is a gond plea to an action upon a promissory note, that 
the words ‘“‘ with interest from the date,” have been added 
after its execution, without the maker’s knowledge or consent. 
—ib. 420 
15. In an action of trespass, for killing a slave, it is necessary 
to aver, in the declaration, that the party killing, has been 
tried under an indictment for the felony.-Middleton vs. Holmes. 424 


PRACTICE. 


1. All causes not tried, or otherwise disposed of, during aterm, 
stand continued of course ; and it is not necessary to have 
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entered a special order of continuance in each. — Greer vs. 
M Gehee. 

2. Where a cause was continued, on an agreement to try it 
in a special mode, at a designated term, it was held error to 
trv it in that mode at a term subsequent to the one agreed 
upon.—1. 

3. A plea by two defendants, verified by the oath of one, isa 
sufficient compliance with the statute, requiring a denial of 
the execution of any writing, to be by plea, supported by af- 
fidavit.— Browns vs. Jones. 

4. That matter is pleaded specially, which may be available un- 
der the general issue, is not cause of demurrer.—th. 

5. In taking the testimony of a witness, res.ding out of the State, 
it is not essential to file interrogatories in the clerk’s office, 
previous to the issuance of a commission.—-Adm’rs of Wig- 
gins vs. Alm’r of Pryor. 

6. A party, seeking such testimony, has his election either to 
file interrogatories; or to propound ques stions when the wit- 
ness goes before the comnissioners. —v). 

7. It is no objection to the reading of the deposition of a witness, 
residing out of the State, regularly taken, that such witness 
has not signed it.—ib. 

8. In such case the certificate of the commissioners, that it was 
signed, it not appearing to be so, is not sufficient, apart from 
other circumstances of suspicion, to warrant its rejection as 
evidence.—vb, 


PRACTICE IN CHANCERY. 

It is competent, for the Chancellor, to transfer to the 
master, the duty of receiving proofs of the debts of the tes- 
tator; but such proof must “be established according to the 
rules of evidence, and all parties in interest must have an op- 
portunity,to appear and contest the proofs offered.— Darring- 
ton et al. vs. Borland. 

2, And, it seems, that on such reference to the master, the sta- 
tute of limitations ; or, that of non-claim, may be well urged, 
against any demand submitted to him.—zab. 

8. Where, in such case, the order of reference is to the master, 
to report the proofs—questions, as to their sufliciency, are 
open.—ib, 

4. But, where the order requires the master, fo ascertain and 
reporl the debts, the report is to be taken as true, unless ex- 
ceptions be taken before the master.—1b. 

5. A reasonable notice in the sale of lands, under a decree of 
Chancery, (subjecting them to sale, for the payment of the 
debts of the testator,) is all that can be required; and such 
sale may be ordered, in the discretion of the Chancellor, for 
eash, or on credit.—+. 
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6. The Circuit Courts are vested with authority to punish a 
conteinpt, committed in the breach of an injunction, granted 
by a judge thereof---where such iniunetion has heen dissolv- 
ed on hearing, and it bas been reversed, and again re-insta- 
ted, by the judgment of the Supreme Qourt, on error.--- Gales 
vs. M’ Daniel. 

7. Where contempts are committed, by violation of an order or 
decree of Chancery, the English practice, in such cases, 
should be adopted here. —Jb. 

8. This practice is, not to direct a seizure of the body, in the 
first instance, but to give notice that a motion will be made, 
that the party guilty of the contempt, stand committed | and 
if not ready to show cause, the court usually gives day; and 
then, on a hearing of the affidavits on both sides, decides.-J). 

9. A judge of the Circuit Court, has no authority, in vacation, 
to order the body of a defendant to be taken, on a charge of 
having violated an injunction.— J). 

10. But where such order has been made on a petition, support- 
ed by affidavits, showing a prima faciz case of contempt; the 
Cirenit Court can not rescind it, without a rule, that the 
defendant stand committed, unless, on day given, he shew 
cause.— I), 

11. Chancery will not afford relief upon evidence—material al- 
legations to support which are not contained in the bill.— 
Morgan, ex’ir, vs. Crabb. 

12, Chancery will not subject the personal assets of an estate, 
(which cannot be reached by execution at law,) to the pay- 
ment of a creditors demand, unless such creditor has obtained 
a judgment against the debtor ; and an execution thereon, 
has been returned nulla bona.—ib 

15, Where an appeal is taken upon a decree, and it appears that 
neitner of the parties litigating the cause, are entitled to the 
subject matter of the decree; but a third person, not a party 
to the appeal---this court cannot reverse in favor ofthe latter. 
2b. 


PROPERTY—TRIAL OF RIGHT OF. 


1, A bond executed [before the act of 1828,] by the claimant 
of property, levied on under execution, and embracing a trial 
of the right of property, both to real and personal estate, is 
void, as a statutory boud.-——King’s aduv’r vs. Walton. 

2. The claimant of property, levied on under an execution, can 
not impeach the fairness of the judgment, on which the exe- 
cution issues, by evidence that it was fraudulently obtained. 
Hooper vs. Pair. 

3. A judgment, and proceedings under it obtained by confession 
or default, against one, whose property is subsequently levied 
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on, under execution in favor of a stranger, form no evidence 
against the latter, in proceedings to try the right of property, 
to show the fairness of the debt, upon which the claimant ob- 
tained the first judgment.—th. 401 
4. In proceedings to try the right of property, levied on, under 
execution, Judgment for costs cannot be rendered against the 
sureties tothe bond given by the claimant.--ib. 401 
5. Property levied on under execution, and claimed by third 
persons, under the statute, (the right of which is found against 
them,) cannot be subsequently levied on by virtue of a judg- 
ment, obtained against the claimants and their sureties, on 
their bond to re-deliver.—Lindsay vs. King. 406 


PROTEST. 


1. Where, from the date of a bill of exchange and the evidence 
offered, it appeared to have been protested twelve months af- 
ter its maturity—held, that the indorser was discharged, 
Hudson vs. The Bank of Alabama. 340 

2, In an action against the indorser of a foreign bill ofexchange, 
where the protest of it described the name of a subsequent 
indorser thereof, as Pyron, when the bill sued on, showed his 
name to be Byron, it was held, (under the facts,) that this 
was sufficient to charge the prior indorser.—Muoorman v_ The 


Bank of Alabama. 353 





QUESTIONS NOVEL AND DIFFICULT. 

1, The power of referring novel questions of law to the Supreme 
Court, is discretionary with the Court below; and this Court 
will, in adjudicating such questions, look alone to the point re- 
ferred.— Holland et al. vs. The State. 292 

2, Where, at one term,a decision of the Court is made, on de- 
murrer to a plea in abatement, against a defendant in a prose- 
cution; a judge, at a subsequent term, has no authority to re- 
view the propriety of that decision, and refer the question, as 
novel and difficult. —Lynes vs. The State. 348 

8. That an inferior Court, in reserving a question for the opi- 
nion of the Supreme Court, suspends judgment beyond the 
forty days, directed by the statute of 1834, is not error—the 
statute being only directory. — Charles, a slave, vs. The Slate. 440 





RECEIPT. 


1. In an action bronght by the administrators of A, against the : 
administrator of B, for money received by the latter of the es- 
tate of C ; the administrator of C is competent, in respect of 
interest, to prove the payment by him of the money to B.— 


Adm’rs of Wiggins vs. Adm’r of Pryor. 430 
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2. In such case, it was held, that parol proof of the receipt gi- 
ven by B, forthe money so received from C’s administrator, 


might be made by him, without the producticn of the recetpt. 
—1b. 430 


REPLEVY BOND. 

1. The giving of a replevy bond, under the attachment laws of 
this State, does not discharge the lien first acquired on the 
property, under the attachment.—M Rae and Augustin vs. 

M Lean use, &e. 138 

2. So, it is o good plea, by the sureties to a replevy bond in at- 
tachment, in a suit against them, thereon, that the sheriff was 
notified to retain the property in his castody, by virtue of the 
proceedings under which it was attached; and that he deliv- 
ered possession thereof to a stranger, who eloined it from the 


State.—ib. 138 


SALE. 
1. A sale to a trustee of the trust property, by one having inte- 
rest therein, induced by a want of information as to the value 
of the article sold, and which is within the knowledge of the 
vendee, bu! not disclosed by him at the time, is fraudulent and 
void. —Adim’rs of Spence vs. Whitaker et al. 297 
2. So, where the active trustee of an association, having within 
his own peculiar knowledge and control, the condition of the 
company transactions, induced the holder of certain certifi- 
cates to believe that they were of little value, whereby a sale 
was made of part of them to the trustee---it was held, that 
the sale was fraudulent, void and of non-effect.—ib. 297 


SCIRE FACIAS. 

1, That no return appeared on a scire facias issued against a de- 
faulting witness, held to be sufficient error to reverse a judg- 
ment rendered thereon.—Caloe ys. Harrison. 219 


SET-OFF. 
1. An action will rotlie, to recover back money paid in part li- 
quidation of a note of hand, but not credited thereon, where 
suit has been brought upon the note, and judgment recover- 
ed—no effort being made on the trial, to obtain an off-set of 
the amount paid.—-De Sylva vs. Henry. ; 132 
2. A defendant, holding an account against a plaintiff, may use 
it, or not, onthe trial of the suit against him; or, make it the 
ground of another action, as he pleases.---tb. 132 
3. Certificates of stock, issued by a private association, under 
articles rendering them assignable, and prescribing no lien 
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upon them, for.debts due the company, are not subject, in the 

hands of a bona fide assignee, to an off-set against the origi- 

nal stock-holder.—.4dm’r of Spence vs. Whitaker, et al. ~ 997 
4. The 10th section of the act of 1802, ‘forthe limitation of ac- 

tions,” &c. does not embrace within its letter, or the equity 

of its construction, a case, where a plaintiff seeks to recover 

the amount of a promissory note, which, as defendant toa 


previous chancery cause, (between the same parties,) he had 
relied on, as an off-set; but which had been disallowed, and a 
decree rendered against him.——Cummins vs. Colzin. 393 


5. In such ease it was held, that notwithstanding the chancery 
decree professed not to prejudice the right of action on the 
note; yet it could not restrain the right of the party to the 
plea of the statute of limitations.—J). ‘ 393 


SHERIFF. 

1. In trespass against a sheriff, for wrongfully taking goods (un- 
der an execution in attachment,) the defendant in the attach- 
nent is not a competent witness, to prove that he had sold the 
goods to the plaintiff for valuable consideration.—Burns vs. 
Taylor. 187 

2. In trespass against a sheriff, for taking goods, the property of 
a plaintiff, the record of an attachment cause, in which the 
plaintiff is neither a party or privy, (its relevancy to the is- 
sue being not otherwise shewn,) is no evidence for the defen- 
dant.—zb. 187 

3. Where goods were levied on, under an a'tachment, by a she- 
riff ’s deputy, and the goods were in possession of a stranger, 
whose receipt was taken for their delivery; and, upon his sub- 
sequent delivery were sold by the deputy---Leld, that tres- 
pass will Jie against the sheriff, for the act of his deputy, on 


this levy and sale.— 7b. 187 
4, On suggestion against a sheriff, under the act of 1826, for 
failing to make the money under an execution, evidence, that 
the property in possession of the defendant in execution was 
said not to belong to the latter, will not excuse the sheriff, 
from a levy.—Robertson vs. Beavers 385 
SLANDER. 
1. To charge one with having burned a gin house, is actionable, 
per se.— Walters vs. Jones. — 442 
2. To say of one, “ I velieve you are guilty,” &c. of a crime, Is 
equivalent to a positive charge of it.—Jb. 442 
3. So, it is a good cause of action, in slander, to say of a per- 
son, “it is the general opinion of the people in J’s neighbor- a 


hood, that he J, burned C’s gin house.’’---Ib. 
3 v. P. 65 
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4. To say of a person, “I can prove that J burnt the gin house 
of C, by H, or that J was in a condition about the gin 
house, previous to the burning of it, which caused every per- 
son in J’s settlement to believe J did burn the gin house”’ are 
likewise actionable.---ib. 442 
5. To say of J, “ he has been at different times, close about 
where C’s gin house was burnt, in disguise with a sheep skin 


or bear skin,” is not actionable.---2b. 442 
6. Inthe action of slander, evidence of the general character of 

the plaintiff, is admissible.—ib. 442 
SLAVES. 


1. The vendee of a slave cannot, while holding the possession 
thereof, defend against an action for the purchase money, by 
proof of want of title inthe vendor.--- Ogburn vs. Ogburn. 126 

2. In detinue, damages to the extent of the value of the hire of 
a slave, are recoverable from the time of the demand.— Car- 
roll vs. Pathkiller. 280 


STOCK---CERTIFICATES OF. 

1. Certificates of stock, issued by a private association, under 
articles rendering them assignable, and prescribing no lien 
upon them, for debts due the company, are not subject, in the 
hands of a bona fide assignee, to an off-set against the origin- 
al stock-holder.—4dm’rs of Spence vs. Whitaker et al. 297 

2. So, where the active trustee of an association, having within 
his own peculiar knowledge and control, the condition of the 
company transactions, induced the holder of certain certifi- 
cates, to believe that they were of little value, whereby a sale 
was made of part of them, to the trustee---it was held, that 
the sale was fraudulent, void and of non-effect. —ib. 297 


SUMMARY PROCEEDINGS. 

1. The summary remedy given to parties, (bound for the pay-~ 
ment of any bill of exchange, the property of Bank,) by the 
second section of the act of 1830, does not extend to ordinary 
business paper ; but is confined alone to accommodation pa- 
per, discounted in Bank.--Edgerly & Mussina vs. Butler & 
Harris, 344 


SURETY. 

1. In proceedings to try the right of property, levied on, under 
execution, judgment for costs cannot be rendered against the 
sureties tothe bond given by the claimant.-—Hooper ys. Pair. 401 

2 Property levied on under execution, and claimed by third 
persons, under the statute, (the right of which is found against 
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them,) cannot be subsequently levied on by virtue of a judg- 
ment, obtained against the claimants and their sureties, on 
their bond to re-deliver.—Lindsay vs, King. 


TAX-COLLECTOR. 

1. Where a judge of the County Court, under the act of 1829, 
declares the office of tax collector vacant, such declaration is 
a judicial, conclusive act, and can not, while unreversed, be 
questioned by proof that the tax collector had his bond ready, 
but that the judge was absent.---Peck vs. Holcombe. 

2. The collection of taxes by a tax collector, after the office has 
been declared vacant under the act of 1829, is void.—-tb. 


TRANSCRIPT. 


1, A transcript of a record of the Orphans’ Court, properly au- 
thenticated, cannot be rejected as evidence, on the testimony 
of the clerk of that court, that such transcript is incomplete. 
Carroll vs. Pathiiller. 

2. Where an order of the Orphans’ Court directed an adminis- 
trator to carry a will into effect, (found after the grant of let- 
ters,)---it was held, that a transcript of such order was admis- 

_sible in evidence; it not appearing that any executor was ap- 
pointed by the will; and the order remaining unreversed.—ib, 


TRESPASS. 


1. In trespass against a sheriff, for wrongfully taking goods (un- 
der an execution in attachment,) the defendant in the attach- 
ment is not a competent witness, to prove that he had sold the 
goods to the plaintiff for valuable consideration.-—-Burns vs. 
Taylor. 

2 In trespass against a sheriff, for taking goods, the property of 
a plaintiff, the record cf an attachment cause, in which the 
plaintiff is neither a party or privy, (its relevancy to the issue 
being not otherwise shewn,) is no evidence for the defendant. 
Ib. 

3. Where goods were levied on under an attachment, by a she- 
riff ’s deputy, and the goods were in possession of a stranger, 
whose receipt was taken for their delivery; and, upon his sub- 
sequent delivery, were sold by the deputy---held, that tres- 
pass will lie against the sheriff, for the act of his deputy, on 
this levy and sale.——ib. 

4, In trespass against a party and an officer, for illegally taking 
the goods of the plaintiff; the officer, (no objection appearing 
to be made against the legality of the execution,) may justi- 
fy alone on the process under which he has acted.—Forluer 
ys. Flannagan and Driver. 
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5. Where, in such case, under the plea of justification, filed by 
both the party and the officer, instructions were asked, gene- 
rally, of the court, which, if given, would have operated in- 
juridusly to the officer--it was held, that the instructions should 
have been sought in reference to the particular party, to whom 
applicable; and, not being so requested, were irrelevant; and 
the court was not bound to respond tu them.-—ib. 

6. In an action of trespass, for killing a slave, it is necessary 
to aver, in the declaration, that the party killing, has been 
tried under an indictment for the felony.-Middleton vs. Holmes. 

7. It is no defence in an action of trespass, for killing a slave, 
that the slave fled from the party killing, who, as a constable, 
was, by warrant, endeavoring to arrest the slave, on a charge 
of having committed misdemeanors, —Jb. 


TRESPASS TO TRY TITLE. 

1. A certificate of the first payment for lands, sold by the Unit- 
ed States, under the credit system, it not appearing by proof 
of any kind, that the terms of the purchase have been com- 
plied with, and final payment made; and the presumption of 
forfeiture, thus rebutted, will not authorise a party to maintain 
the action of trespass to try tithke.-—Gill vs. Taylor. 

2. A patent, issued by the United States, for land originally en- 
teréd by the patentee, and not void, on ils face, cannot be col- 
Jaterally impeached, in an action of trespass to try title, by the 
production of the certificate showing an assignment of it to 
another, previous to the issuance of the patent.—Maslers vs. 
Eastjs. 

3. In the action of trespass to try title, the fictitious proceedings 
in ejectment are abolished : and where, in such action, the 
ejectment was laid in the declaration as before the date of 
a patent, on which the plaintiff relied, it was held, that this 
was immaterial : and that damages were recoverable for the 
detention down to the time of trial.--Jb. 

4. The proper criterion of damages, in the action of trespass to 
try title, is not the profits acquired during the occupation of 
the premises.—Bullock ys. Wilson. 


TROVER. 

1. Where, in trover for a slave, against two, the plaintiff to shew 
his right of property, offered the record of an action in detinue, 
deterinined between himself and one of the defendants, it was 
held, First---that the Court had no authority to reject it as e- 
vidence—-it not appearing but that it was intended as the 
foundation of proof of the identity of the siave, in both suits. 
Second--that the record (in this view,) was admissible, not- 
withstanding the first suit was against but one of the defend- 
ants.—Reed vs. the Brashers 
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TRUSTEE, AND TRUST PROPERTY. 
1. A sale to a trustee of the trust property, by one having inte- 
rest therein, induced by a want of information as to the value 
of the article sold, and which is within the knowledge of the 
vendee, but not disclosed by him at the time, is fraudulent and 
void.—Adm’rs of Spence vs. Whitaker et al. 297 
2. So, where the active trustee of an association, having within 
his own peculiar knowledge and control, the condition of the 
company transactions, induced the-holder of certain certifi- 
cates to believe that they were of little value, whereby a sale 
was made of part of them to the trustec---it was held, that 
the sale was fraudulent, void and of non-effect.—ib. 297 
3. A stock-holder who acts as the agent and active trustee of 
a company, is entitled to a reasonable compensation for his 
personal services, while regulating the business of the asso- 
ciation.—Adm’rs of Spence vs. Whitaker. 297 


USURY. 


1. A Court of Chancery will not relieve against a judgment at 
law, on the ground of usury, although well established, where 
it appears, that the facts were available to the complainant, 
before the rendition of the judgment at law.— Royster vs, Wat- 
kins el al. 436 


VENDOR AND VENDEE. 


1. The vendee of a slave can not, while holding the possession 
thereof, defend against an action for the purchase money, by 
proof of want of title in the vendor.---Ogburn vs. Ogburn. 126 

2. An administrator purchasing goods, for the use and benefit of 
an estate, is personally responsible to the vendor; and an ac- 
tion for the price thereof lies against him, in his individual ca- 
pacity.— Harding. vs Evans. 221 

3. Where one, having sold cotton, agreed that part thereof, 
when it arrived at the port to which shipped, should be re- 
weighed by his agents, and, if found deficient in quantity or 
quality, should be changed for other cotton of the vendor, in 
the agents’ possession, so as to supply the deficiency; and it 
was impossible to supply the deficiency by cotton of the quali- 
ty sold; and it was necessary to make it up by inferior cot- 
ton---it was held, in an action brought to recover the differ- 
ence of price between the cotton agreed to be sold and that 
actually delivered--- 

Ist. That the agents of the vendor, acting in good faith, 
had a right to supply the deficiency in quantity, by the selec- 
tion of the quality in their possession. 

Qdlv. That the vendor was bound bv the act of the agent, 
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and liable for the difference between the value of the cotton 
sold, and that delivered 

3dly. That the agents of the vendor had aright to call a 
broker to their assistance, in ascertaining the value o! the cot- 
ton supplied.—Paliion vs. WMoore. 


. A sale to a trustee, of the trust property, by one having. in- 


terest therein, induced by a want of information, as to the va- 
lue of the article sold, and which is within the knowlege of the 
vendee, but not disclosed by him at the time, is fraudulent and 
void, ---.dm’is of Spence vs. Whitaker ci al. 

So, where the active trustee of an association, having with- 
in his own peculiar knowledge and control, the condition of 
the company transactions, induced the holder of certain cer- 
tificates, to believe that they were of little value, whereby a 
sale was made of part of them, to the trustee—it was held, that 
the sale was fraudulent, void and of non-effect.---ib. 


WILL. 


1. 


2. 


3. 


4, 


5. 


Chancery wii] not entertain a bill, filed by a creditor, alleg- 
ing a waste of the personal estate of a testator, by the execu- 
tor, and seeking to subject the Jands of the testator, in the 
possession of heirs and devisees, to the payment of his debt, 
(no charge of the debt being made by will, upon the realty,) 
except it be averred, and proved, that the executor and his 
sureties are insolvent; and, that all remedy, at law, has been 
exhausted against them.—- Darrington, ef al. vs. Borland. 
But, in case of a charge, by will, of the debts of a testator, 
upon his realty, a trust is created, which it is the province of 
equity to enforce : and, in such case, there is no necessity 
to allege or prove the actual pursuit of the remedies at law ; 
or facts in excuse thereof.—ib. 

Where the will of a testator, after expressing an intention 
of disposing of all his earthly estate, recited, that his just debts 
should be paid, previous to any distribution of the estate among 
the representalives—held, that the will was entitled to a con- 
struction, charging the debts of the testator upon his realty. eb. 

The effect of the act of 1806, subjecting the lands of a de- 
ceased testator or intestate, to the payment of his debts; 
destroys all distinction between a general express trust, crea- 
ted by will, (or an implied general trust in the devisees;) and 
a special trust, designating by schedule, the particular debts 
of the deceased.——ib. 

Semble—the just construction of this statute, is to make the 
lands of the testator, or intestate, liable to the debts, no mat- 
ter how devised, or itito whose possession passed; unless sold 
by a decree of the Orphans’ Court, or of Chancery: or, un- 
less where sold by a trustee, (authorised, either expressly or 
impliedly, by the will,) the sale is bona fide, and the proceeds 
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are actually applied to the payment of the debts: which appli- 
cation the purchaser, or those claiming under him, must af- 
firmatively show.—zib. 

6. Under this statute, a decree cannot be rendered, for the 
rents and profits of lands, in the possession of the heirs 
or devisees. And, it seems, that where such debts, are charg- 
ed by will upon the realty, no execution could go against 
the profits, until, after the sale of the lands, a deficit should 
be declared.—ib. 

7. Atestator may devise his realty, in such terms, as to sub- 
ject it at all events, tothe payment of his debts: and where a 
charge of the debts of a testator, upon his realty, is uncon- 
ditional, a devastavit, by the executor, will not defeat it.--tb. 

8. Under our statutes, a certified copy of a will and probate, 
is evidence both of the validity of the will, and of the cor- 
rectness of the probate, while the decree of the Orphans’ 
Court remains unreversed.—ib. 

9. The Orphan’s Court of this State is, in general, possessed of 
full and entire jurisdiction, in relation to all testamentary 
causes.--- Apperson vs. Cottrell. 

10. Thus, before the Orphans’ Court, a will lost or destroyed, 
may be established, on an issue, submitted to a jury, by the 
production of a copy regularly proved by the attesting witnes- 
ses; and may be admitted to probate.—ib. 

11, So, the Orphans’ Court, with the aid of a jury, is compe- 
tent to receive proof of a will, once made and duly executed, 
before competent witnesses; and which has been destroyed 
by the testator, in a fit of derangement: and (upon proper 
testimony, under proper issues,) to admit the same to pro- 
bate.---ib. 

12, In a case like this, the Supreme Court will only look to the 
bill of exceptions, aud any conceived error, in awarding an 
issue in the trial of the cause, or in the judgment of the court, 
must be there reserved.---i. 

13. Where the copy of a will had been produced for probate, 
and an affidavit was filed by the executor, stating the circum- 
stances of the destruction of the original paper—held that the 
affidavit, (no objection to it being made before,) was a suffi- 
cient foundation for proofby the subscribing witnesses to the 
will, that it was executed while the testator was of sound mind; 
and proof by another that the testator destroyed a paper ina 
moment of insanity, (on the day of his death,) which he said 
was his will; were proper matters for the consideration of a 
jury, by which to identify the paper; and render a verdict on 
the question of its genuineness as a will.—1b. 

14. It seems, that two, out of three witnesses, attesting a will of 
realty might not be sufficient to establish said will, (if objected 
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to, for want of the third,) if all be alive, and within the juris- 


diction of the Court.—ib. : 
15, But it seems clear, that an objection of this kind, could not 





51 


be made, in error, where none had been made below, and _ 


where it did not appear, from the record, but that the absence 
of one of the three witnesses had been accounted for.—Jb, 

16 Where one, by will, gave certain slaves to A when B should 
arrive at the age of twenty-one; it was held, that A was entitled 
to his proportion of the hire, from the time of the testator’s 
death.— Guardian of Christian vs. Christian, adm’r. 

17, Where a testator directed, by his will, that certain estate 
should be equally divided among his children, and stated that 
certain amounts received by them, should be rendered by each 
to the estate, before being entitled to a distribution; and a- 
mong those who had obtained advancements, named his son, 
T, as having, in his life-time, received a specified amount---it 
was held, that T D, the son of T, and grand-son of the testa- 
tor, was included in the term “ children,” and entitled to a 
distributive share, under the will.—Scolt, guar.vs.Nelson, ex’or 


WILL—COPY OF. 

1, Before the Orphans’ Court, a will, lost or destroyed may be 
established, on an issue, submitted to a jury, by the produc- 
tion of a copy, regularly proved by the attesting witnesses; 
and may be submitted to probate.— Apperson vs. Coltrell. 

2. Where the copy of a will had been produced for probate, and 
an affidavit was filed by the executor, stating the circumstan- 
ces of the destruction of the original paper---held, that the af- 
fidavit, (no objection to it being made before,) was a suffi- 
cient foundation for pruof, by the subscribing witnesses to the 
will, that it was executed while the testator was of sound 
mind; and proof by another, that the testator destroyed a pa- 
per, in a moment of insanity, (on the day of his death,) which 
he said was his will; were proper matters for the consideration 
tion of a jury, by which to identify the paper; and render a 
dict on the question of its genuineness asa will.---ib. 

3. Where an order of the Orphans’ Court, directed an adminis: 
trator to carry a will into effect, (found after the grant of let- 
ters,)---it was held, that a transcript of such order was ad- 
missible in evidence; it not appearing that any executor was 
appointed by the will ; and the order remaining unreversed. 
Carroll vs. Pathkitler. 

4 A will properly admitted to probate, cannot be rejected as evi- 
dence‘in a suit between an Indian and white man, merely be- 
cause the will had been proved, by the testimony of an Indian 
witness---it appearing, that at the time the will was proved, 
all who were entitled to objections against the will, were In- 
dians.—1b. 
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WITNESS. 

1; Zt seems, that two, out of three witnesses, attesting a will of 
realty, might not be sufficient to establish said will, (if object- 
edto for want of the third,) if all be alive and within the juris- 
diction of the court.--Apperson vs, Collrell, 

2. But itseems clear that an objection of this kind could not be 

bad been made below, and where 


made, in error, whe 
it did not appear, from the record, bat that the absence of 
one of the three witnesses had been accounted for.—-dt),. 
3. In trespass against a sheriff, for wi mofully taking goods (une 
der an execution in atlachment,) the defendant in the attach- 
ment is not a competent witness, to prove that he had sold the 
goods to the plaintuf for valuable consideration.—Burns ys, 
Taylor 
4. In an action against the maker of a note, by the bearer, the 
‘the making of the note---une 


payee is not competent to prove 
der the plea of non est factum.-- Carroll vs. Meeks. 

5. But an intermediate tndorsce who returns the note to the 
payee, before the latter delivers it to a bearer, isa competent 
witness for the plaintiff, in sueh an action.—ib, 

G. That class of persons embraced by the act of 1823, are, in 

witnesses, only for and against 

are incompetent witnesses, in 
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civil suits, capable of bemg 





persons of the same class: and 

any ease whatever, where a white person is a party. — Carroll 
vs. Pathliller. 

7. A will properly admitted to probate, cannot be rejected as 
evidence ina si tween an Indian and white man, merely 
because the will ha ‘on proved, by the testimony of an In- 

dian witness---1t ap] w, that at the time the will was prove 

ed, all who were entitled to objections against the will, were 
Indians.---ib. 

8 A party objecting to the introduction of a witness, has a right 
to show that he has an interest in the event of the suit; and 
the rejection of testimony to that end, is error,—ib, 

9 And this, notwithstanding that the witness, (after such rejec- 
tion.) on his votre dire, disclaims interest.—tb. 

10. Where witnesses are summoned in a cause, but_not sworn, 
and it appears, from affidavit or otherwise, that they have 
been summoned to prove material facts; the attendance of 

nay be taxed in the bill of costs. —Briley vs. 
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lefence, is closed, has a 


11.A defendant, after his testimony in d cl 
right to prove that a witness called by the plaintiff, to rebut 
the defence, is unwofthy of eredit.—Davenport ys. Drake. 

12.In taking the testimony of a witness, res.ding out of the State, 
it is hot essential to file interrogatories in the clerk’s office, 
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previous to the issuance of a commission.—Adm’rs of Wig- 
gins vs. dm’r of Pryor. as 430 
13. A party, seeking such testimony, has his election either to 
file interrogatories; or to propound questions when the wit- 
ness goes before the commissioners.—7. 430 
14.It is no objection to the reading of the deposition of a witness, 
residing out of the State, regularly taken, that such witness 
has not signed it.—tb. 
15. In such case the certificate of the’commissioners, that it was 


signed, it not appearing to be so, is not sufficient, apart from 


other circumstances of suspicion, to warrant its rejection as 
evidence.—ib. 
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